Stephen Laudig, Attorney, HBN #8038
1914 University Avenue #103 ® Honolulu, HI 96822 ® Phone: 808-232-1935
Email: SteveLaudig@gmail.com

28 August 2018

Corporation Counsel Joseph K. Kamelamela
Office of the Corporation Counsel

Hilo Lagoon Centre

101 Aupuni Street, Unit 325

Hilo, HI 96720

Re: Your letter of 22 August 2018
Dear Corporation Counsel Joseph K. Kamelamela:

As legal counsel for Council member Ruggles, this letter serves to acknowledge receipt of your
letter to her dated 22 August 2018. In that letter you wrote, “Should you have any other questions,
please contact me.” Council member Ruggles has no ‘other questions’ because her initial request
for a ‘legal opinion’ remains unanswered in any substantive way.

You also wrote, “In response to your inquiry, we opine that you will not incur any criminal liability
under state, federal, and international law. See Article VI, Constitution of the United States of
America (international law cannot violate federal law).” Article VI states:

This Constitution, and the Laws of the United States which shall be made in
Pursuance thereof; and all Treaties made, or which shall be made, under the
Authority of the United States, shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, any Thing in the Constitution or Laws
of any State to the Contrary notwithstanding.

Y ou provide no reasoning which carries a reader from Article VI of the United States Constitution
to your stated conclusion. As you provide no explicit reasoning, I cannot follow the reasoning. As
there is no reasoning to comment on I have no comment. What you call a ‘legal opinion’ is nothing
more than a bare conclusory statement of no obvious value due to its unrevealed reasoning.

Your conclusory one sentence, which boiled down to, in essence, is “See Article VI”, isn’t an
‘opinion’. What I understand you to be referring to, the pertinent part of Article VI, is, in its
entirety, longer than your non-responsive reply.

Your office, as a legal adviser to the Hawai‘i County Council, tasks you with giving legal advice—
advice that can be relied upon, on matters related to my client’s office, official powers and duties.
Hawai‘i Rules of Professional Conduct (2014) Rule 1.1—Competence, comment 5, states:



“Competent handling of a particular matter includes inquiry into and analysis of the factual and
legal elements of the problem, and use of methods and procedures meeting the standards of
competent practitioners”. My 21 August 2018 letter was her request, conveyed by me, in her
capacity as an officer in her official capacity seeking legal advice from you in order advise and
assure her that she was “not incurring criminal liability under international humanitarian law and
United States Federal law as a Council member for:

1. Participating in legislation of the Hawai‘i County Council that would
appear to be in violation of Article 43 of the Hague Regulations and
Article 64 of the Geneva Convention which require that the laws of the
Hawaiian Kingdom be administered instead of the laws of the United
States;

2. Being complicit in the collection of taxes, or fines, from protected
persons that stem from legislation enacted by the Hawai‘i County
Council, appear to be in violation of Articles 28 and 47 of the Hague
Regulations and Article 33 of the Geneva Convention which prohibit
pillaging;

3. Being complicit in the foreclosures of properties of protected persons
for delinquent property taxes that stem from legislation enacted by the
Hawai‘i County Council, which would appear to violate Articles 28
and 47 of the Hague Regulations and Article 33 of the Geneva
Convention which prohibit pillaging, as well as in violation of Article
46 of the Hague Regulations and Articles 50 and 53 of the Geneva
Convention where private property is not to be confiscated; and

4. Being complicit in the prosecution of protected persons for committing
misdemeanors, or felonies, that stem from legislation enacted by the
Hawai‘i County Council, which would appear to violate Article 147 of
the Geneva Convention where protected persons cannot be unlawfully
confined, or denied a fair and regular trial by a tribunal with competent
jurisdiction”.

The legal definition of assure is to “make certain and put beyond all doubt”. See Black’s Law
(1996), p. 123. The word ‘all’ may be too strong a standard, so I will substitute it with ‘beyond
reasonable doubt’. Your letter gives no reasoning and thus does not ‘assure’. Your letter provides
no analysis, or argument making it something other than a legal opinion in the sense that it marshals
no facts or law to reach a reasoned position. The meaning of this phrase ‘international law cannot
violate federal law’, needs explanation as its meaning is murky to me and I have conscientiously
attempted to understand it. It does not speak to the question of potential criminal liability as to the
article of the Constitution you refer to. It sounds like you are saying that compliance with United



States federal law immunizes one from prosecution under international law. That’s simply not true.
If this is not what you are saying, please clarify.

Your conclusion, however, reflects a similar legal position taken by U.S. Department of Justice
Deputy Assistant Attorney General John Yoo in his legal opinion, which became infamous,
regarding Application of Treaties and Laws to al Qaeda and Taliban Detainees dated 9 January
2002. His memorandum was in response to questions posed by the General Counsel for the
Department of Defense “concerning the effect of international treaties and federal laws on the
treatment of individuals detained by the U.S. Armed Forces during the conflict in Afghanistan.”
Y00, in his memorandum, stated:

We believe it most useful to structure the analysis of these questions by focusing
on the War Crimes Act, 18 U.S.C. §2441 (Supp. 1I 1997) (“WCA”). The WCA
directly incorporates several provisions of international treaties governing the laws
of war into the federal criminal code.

After 42 pages of analysis, Yoo stated:

For the foregoing reasons, we conclude that neither the federal War Crimes Act not
the Geneva Conventions would apply to the detention conditions in Guantanamo
Bay, Cuba, or to trial by military commission of al Qaeda or Taliban prisoners. We
also conclude that customary international law has no binding legal effect on either
the President or the military because it is not federal law, as recognized by the
Constitution. Nonetheless, we also believe that the President, as Commander in
Chief, has the constitutional authority to impose the customary laws of war on both
the al Qaeda and Taliban groups and the U.S. Armed Forces.

Yoo’s legal opinion was found to be flawed and allegations of war crimes against Yoo and those
relying on his opinion, arose in Germany in 2006, Spain in 2009, and Russia in 2013. After the
United States Senate Intelligence Committee Report on CIA torture was released in December
2014, Erwin Chemerinsky, who at the time was Dean of the University of California, Irvine School
of Law, called for the prosecution of Yoo for his role in authoring, as well as co-authoring, what
came to be known as the Torture Memos.

On this subject, I would respectfully caution you as to how you answer Council member Ruggles’
inquiries, because she is not the only member of the County Council that could be affected by your
legal opinion.

I would like to bring to your attention a previous opinion from you to Council member Ruggles
dated 3 November 2017, re Orchidland Neighbors CRF Grant Follow-up, which is more along



the line of what was hoped for and expected from Corporation Counsel. That opinion does, as near
as I can tell, meet the standards of a qualified legal opinion. Another example of a legal opinion
that meets the standard was by your predecessor, Lincoln Ashida, to former Council member Bob
Jacobson on May 26, 2004, re Article III, Section 3-2, Hawai ‘i County Charter WRK. NO. 03-
3641.

There is another concern that needs to be brought to your attention. It is either your advertent, or
inadvertent, attribution Council Member Ruggles’ ‘intent’ in asking for a legal opinion. At the
Council Committee meeting on 21 August 2018, you verbally insinuated that she was with
“Hawaiian sovereignty groups”. Setting aside as irrelevant your meaning of the term, this letter
requests a clarification. Did you or did you not intend such an inference? If unintended it needs to
be clarified. If intended, we state that we deny it and instruct you to cease falsely implying an
intent. Even should you have a sincere fact-based belief, when speaking in public to a client such
a ‘political”’ comment is out of bounds particularly since your statements, made at a public hearing,
regarding the inquiry were made when you had not yet even read her letter to you.

My client represents her constituents from District 5 pursuant to an oath of office. She doesn’t
represent what you, sneeringly, referred to as ‘sovereignty groups’.

You have, in hand, Dr. deZayas’s legal memorandum where such a qualified individual, speaking
in his official capacity as a United Nations Independent Expert, uses the terms ‘plundering’,
‘enabling’ and ‘colluding’, which are terms used in discussing criminal activity. Taking it lightly,
or dismissively, seems imprudent.

Whether intended or not, your cavalier misstatement prompted the media to mistakenly portray
Council member Ruggles’ questions regarding potential criminal liability, a legal matter, with a
political movement. You may not have realized it, but the curt and dismissive manner of your
delivery was, and not unreasonably, offensive and disrespectful not only to her, personally, but to
the office she is privileged to hold.

This letter is in the nature of a follow up reminder and opportunity to provide what could be
described as a ‘proper’ legal opinion which would include an ‘analysis of the factual and legal
elements of the problem, and use of methods and procedures meeting the standards of competent
practitioners’ as the Hawai i Rules of Professional Conduct (2014) outlines.

If you intend no further effort to provide such an opinion, please advise. If you need additional
time in order to complete it let us know. If you intend to obtain outside counsel to assist your
office, as it has done on other matters, please advise as to what entity or persons you intend to use.



Until you provide Council member Ruggles with a proper legal opinion responding to the
statement of facts in that she has not incurred criminal liability for violating the 1907 Hague
Regulations and the 1949 Geneva Convention, IV, I have advised my client that she must continue
to refrain from legislating. For your reference, I am attaching the aforementioned legal opinions
by Deputy Assistant Attorney General John Yoo and your office.

Sincerely,

Stephen Laudi a

g
HBN #8038

cc: State of Hawai‘i Attorney General
United States Attorney General
Office of the Prosecutor, International Criminal Court
United Nations Independent Expert on the Promotion of a Democratic and Equitable
International Order

Enclosures as stated:



Deputy Assistant Attorney General John Yoo’s Memorandum for
William J. Haynes II General Counsel, Department of Defense
(9 January 2002)
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January 9, 2002

MEMORANDUM FOR WILLIAM J. HAYNES I

GENERAL COUNSEL, DEPARTMENT OF DEFENSE @ b’c_? é} FF

FROM: John Yoo
__Deputy Assistant Allorney General

— — | ———— 5 — —
S— F————

Robert J. Delabunty
" "Special Counsel a0

You have asked for our Office’s views concerning the effect of international treaties and
federal laws oo the treatment of individuals detained by the U.S. Amned Forces duning the ™% N
conflict in Afghanistan. In particular, you have asked whether the laws of armed conflict apply
to the conditions of detention and the procedures for trial of members of al Qaeda and the
Taliban militia We conclude that these treaties do nol protect members of the al Qacda

. organization, which a5 a pon-Stale actor cannot be a panty to the intemational agreemcnts
governing war. We further conclude that that these treatics do not apply to the Taliban militia.
This memorandum expresses po view as to whether the President should decide, as a matter of
policy, that the U.S. Armed Forces should adhere to the standards of conduct in those treatics
with respect to the treatment of prisoners.,

“We believe it most uscful to structure the analysis of these questions by focusing on the
War Crimes Act, 18 US.C. § 2441 (Supp. IT 1997) ("WCA~). The WCA dircctly incorporates
several provisions of intemational treatics governing the laws of war into the federal criminal
code. Part | of this memorandum describes the WCA and the most relevant treatics that it
incorporates: the four 1949 Geneva Conventions, which generally regulate the treatment of non-
combatants, such as prisoners of war ("POWs"), the injured and sick, and civilians.'

Part I examines whether al Qaeda detainees can claim the protections of these
agreements. Al Qacda is merely a violent political movement or organization and not a nation-
state. As a result, it is incligible to be a signatory to any treaty. Because of the novel nature of

' The four Geneva Conventions for the Protection of Victims of War, dated August 12, 1949, were ratified by the
United States on July 14, 1955, These are the Copvention for the Ameliontion of the Condition of the Wounded
and Sick in Armed Forees in the Field, 6 US.T. 3115 ("Geneva Cogvention I™); tbe Convention for the
Amxlionation of the Condition of Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 6 US.T. 3219
(“Geneva Convention 1I*); the Convention Relative 1o the Treatment of Priscacrs of War, 6 U.S.T. 3517

Cmvutimm'):mdﬂn!:mvmimR:hﬁrcluthchotﬂionofﬂiﬁlimhwmmﬁntufﬂ'u.5U.S.T.331_7

. (“Geneva Convention IV™),
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this conflict, moreover, we do not believe that al Qaeda would be included in non-international
forms of amed conflict to which some provisions of the Geneva Conventions might gpply.
Therefore, neither the Geneva Conventions nor the WCA regulate the detention of al Qacda
prisoners captured during the Afghanistan conflict.

Pmmmwhuhumcumcuﬂtymvisiuns.uinmrpwuodﬂmughmewm
apply to the treatment of captured members of the Taliban militia We believe that the Geneva
Conventions do not apply for several reasons. First, the Taliban was not a government and
Afghanistan was not — even prior 10 the beginning of the present conflict — 2 functioning State
during the period in which they engaged in hostilities against the United States and its allies.
Afghanistan’s status as a failed state is ground alone to find that members of the Taliban militia
are not entitled to enemy POW status under the Geneva Conventions. Further, it is clear that the
President has the constitutional authority 1o suspend our treaties with Afghmistan pending the

restoration of a legitimate government capable of performing Afghanistan's Treaty obhigalions.
Sccond, it appears from the public evidence that the Taliban militia may have been so
mtentwined with al Qaeda as to be functionally indistinguishable from it. To the extent that the? s
Taliban militia was more akin to a non-governmental organization that used military force o
pursue its religious and political ideology than a functioning government, its members would be
en the same legal footing as al Qaeda.

In Part IV, we address the question whether any customary interpational law of armed
conflict might apply to the al Qaeda or Taliban militia members detained duning the course of the
Afghanistan conflict. We conclude that customary international law, whatever its source and
content, docs not bind the President, or restrict the actions of the United States military, because
it does ot constitute federal law recognized under the Supremacy Clause of the Constitution.
The President, however, bas the constitutional authority as Commander in Chief to interpret and
apply the customary or common laws of war in such a way that they would extend to the conduct
of members of both al Qacda and the Taliban, and also to the conduct of the U.S. Armed Forces
towards members of those groups taken as prisoners in Afghanistan.

I Ba pund and | eneva Conventi

It ixomundasmdinglhﬂynmbcpmmtismnsid:ﬁngmobasicplms regarding the
treatment of members of al Qaeda and the Taliban militia detained during the Afghanistan
conflict. First, the Defense Department intends to make available a facility at the U.S. Navy base
at Guantanamo Bay, Cuba, for the long-term detention of these individuals, who have come
under our control cither through capture by our military or transfer from our allics in
Afghanistan. We have discussed in & scparatc memorandum the federal jurisdiction issues that
might arisc concerning Guantanamo Bay.” Second, your Department is developing procedures
to implement the President's Military Order of November 13, 2001, which establishes military

‘s«um&wm:.mmnﬁuﬂmmbcpmdndm;ﬁmmr.m
Deputy Assistant Atiomey General, and Joim Yoo, Deputy Assistum Attomey General Re: Possible Hobeas
Mdﬁ:ﬁaamiﬂauﬂdﬂhﬁumﬁay,&k(hu,ml}

2
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commissions for the trial of violations of the laws of war committed by non-U.S. citizens.) The
question bas arisen whether the Geneve Conventions, or other relevant intermational treaties ar

federal laws, regulate these proposed policics.

We belicve that the WCA provides a uscful starting point for our analysis of the
application of the Geneva Conventions o the treatment of detainees captured in the Afghanistan
theater of operations. Section 2441 of Title 18 renders certain acts punishable as “war crimes.”
The statute's definition of that term incorporates, by reference, certain treaties or treaty
provisions relating 1o the laws of war, including the Geneva Conventions.

A Secti 4.

_Section 2441 reads in full as follows:

War crimes

(2) Offensc.~Whoever, whether inside or outside the United States, commits a
war crime, in any of the circumstances described in subsection (b), shall be
fined under this title ar imprisoned for life or any term of years, or both, and if
death results to the victim, shall also be subject to the penalty of death.

(®) Circumstances.-The circumstances referred 10 in subsection (a) are that the
person committing such war crime or the victim of such war crime is a
member of the Armed Forces of the United States or a national of the United
States (as defined in section 101 of the Immigration and Nationality Act).

(c) Definition.-As used in this section the term “war crime” means any conduct-
(1) defined as a grave breach in any of the intemnational conventions signed at

Geneva 12 August 1949, or any protocol to such convention to which the United
Stales is & party; i i -

(2) prohibited by Article 23, 25, 27, or 28 of the Annex to the Hague
Convention IV, Respecting the Laws and Customs of War on Land, signed 18
October 1907;

(3) which constitutes a violation of common Article 3 of the international
conventions signed at Geneva, 12 August 1949, or any protocol to such
convention to which the United States is a party and which deals with pon-
international armed conflict; or

'&egmmumnm&mmmmchmmmr.mm
Assistant Atomey Genenal, Office of Legal Counsel, Re:  Legality of the Use of Military Commissions 10 Try
Terroristy (Nov. 6, 2001).
'mmdw@mmuwmuMmuummwmmhumw
of the nature of the acts that the statute condernns. See, e.g., Casaillo v. United States, 530 US. 120, 131 (2000). In
wmhmmma.mmwmwmsm.wm,umdmy
requires that the inlerpretative issue be resolved in the defendant’s faver,

4/19/2013 11:42 PM
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(4}ofapmmwho,inmhlimtoanarmuimnﬂiclmdconhuymthn
provisions of the Protocol on Prohibitions or Restrictions on the Use of Mines,
Booby-Traps and Other Devices as amended at Geneva on 3 May 1996 (Protocol
II as amended on 3 May 1996), when the United States is a party to such Protocol,
willfully kills or causes serious injury to civilians,

18 US.C. §2441.

Section 2441 lists four categories of war crimes. First, it criminalizes “grave breaches™
of the Geneva Conventions, which arc defined by treaty and will be discussed below. Second, it
makes illcgal conduct prohibited by articles 23, 25, 27 and 28 of the Annex to the Hague
Convention I'V. Third, it criminalizes violations of what is known as “common™ Article 3, which

is an identical provision common 6 all four of the Geneva Conventions. Fourth, 1t enminalizes
conduct prohibited by certain other laws of war treaties, once the United States joins them. A

House Report states that the original legislation “carries out the international obligations of the '~

United States under the Geneva Conventions of 1949 to provide criminal penalties for certain
war crumes.” H.R. Rep. No. 104-698 at 1 (1996), reprinted in 1996 U.S.C.C.AN. 2166, 2166.
Each of those four conventions includes a clause relating to legislative unplementation and to
criminal punishment *

In cnacting section 2441, Congress also sought to £l certain perceived gaps in the
coverage of federal criminal Jaw. The main gaps were thought to be of two kinds: subject matter
junsdiction and personal jurisdiction. First, Congress found that “[t]here are major gaps in the
prosecutability of individuals under federal criminal law for war crimes commitied against
Americans.” HR. Rep. No. 104-698 at 6, reprinted in 1996 U.S.C.C.AN, at 2171. For example,
"thcaimpl:killingofa[nAmeﬁcan]piwmofw”mmlcovcmdhy any existing Federal
statute. Jd at 5, reprinted in 1996 US.C.C.AN. a1 2170.° Second, Congress found that “[t]he
ability to court martial members of our armed services who commit war crimes cnds when they
leave military service. [Section 2441) would allow for prosecution even after discharge.” Id. at

* That common clause reads as follows: *

The [signatory Nations] undertake 1o eract sy legislation necessary o provide effective pesal sanctions . ...

hpmm“wuﬁaﬂghh@ﬂd.uyufﬁ:mnh&baoﬂbmwmﬁm.
- M[Wmﬁn]mukum&obhmmnuﬂhmwhhnm
of o have ordered to be cousmitted, such grave breaches, and shall bring such persons, regardless of their
maticzality, before is own couns. . _ | It may also, if st prefers,. . . hand such persans over for trial to
-mlhz[dpn:wyuﬁm],mﬁd:dm[uﬁn]hlmm-mﬁm:m.

anpmmwﬂynlﬂ;mumdmdhwpmﬁphurmmmhy- The pasnive persamality
Fmﬁpk"mmna:umymhw—mﬁudmrﬁﬁmuw—mmmmmm&hmm

lﬁmmhu&dw&:hv&mﬁhﬁmiﬂ%"b&md&uhnm. 134 F3d 1121, 1133
(D.C. Cir.), cert. denied, 525 U.S. 834 (199%). The principle marks recognition of the fact that *each mation has a
hﬂmmwmmwmmm:thWMﬂm'w
m{%ﬁi Laurigen v. Larsen, 345 U.S. 571, 586 (1953); see olso Hellenic Lines Lid. v. Rhoditis, 398 U.S,

4/19/2013 11:42 PM
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7, reprinted in 1996 U.S.C.C.AN. at 2172." Congress considered it important to fill this gap, not
only in the intcrest of the victims of war crimes, but also of the accused. “The Americans
prosecuted would have available all the procedural protections of the American justice system.
These might be lacking if the United States extradited the individuals 1o their victime' home
countries for prosecution™ Jd® Accordingly, Section 244] criminalizes forms of conduct in
whicha U.S. national or 2 member of the Armed Forces may be eitber a victim or a perpetrator.

B. Grave Br the nvenlions

The Geneva Conventions were approved by a diplomatic conference oo August 12, 1949,
and remain the agreements to which more States have become parties than any other concerning
the laws of war. Convention I deals with the treatient of wounded and sick in armed forces in
the field, Convention II addresses treatment of the wounded, sick, and shipwrecked in armed

forces at sca; Convention III regulates treatment of POWs: Convention IV addresses the

treatment of citizens. While the Hague Convention IV establishes the rules of conduct against

the encmy, the Geneva Conventions set the rules for the treatment of the victims of war.

The Geneva Conventions, like treaties penerally, structure legal relationships between
Nation States. not between Nation States and private, subnational groups or organizations.’ All
four Conventions share the same Article 2, known as “common Article 2." It states:

In addition to the provisions which shall be implemented in peacetime, the
present Convention shall apply to all cases of declared war or of any other armed
conflict which may arise berween two or more of the High Contracting Parties,
even if the state of war is not recognized by one of them.

The Coavention shall also apply 1o all cases of partial or total occupation of the
 temilory of a High Contracting Party, even if the said occupation mects with no
armed resistance.

Although one of the Powers in conflict may not be a party to the present
Convention, the Powers who arc parties thereto shall remain bound by it in their
mutual relations. They shall furthermore be bound by the Convention in relation
to the said Power, if the latter accepts and applics the provisions thereof,

" In United States ex rel. Toth v. Quarles, 350 U.S. 11 (1955), the Supreme Court had held that a former serviceman
mﬂdmmﬁmmnyb;mumammﬁumﬂzwmm&-mmlmmﬂum
for crimes be was alleged 1 have commmstiod while in the armed services.
'mwincipkufwﬁculnymiunmﬁnmlhwmﬂm(ucﬂmndndhat}tsmnymmmlmm
performed exmaterritorially by its own matiogals, See, eg, Skiriotes v. Florida, 313 US. 69, 73 (1941); Steele .
Bulgwa Watch Co., 344 U.S. 280, 282 (1952).

"See Trans World Airlines, Inc. v. Franklin Mint Corp., 466 U.S, 243, 253 (1984) (*A treaty is m the mature of &
comtract between naticns.”). The Head Money Cates, 112 U.S. 380, 598 (1884) ("A treaty is primarily a compact
bﬂmh@mm.‘kwsmard&rmv.w. 109 F3d 165, 167 (34 Cir. 1997)
("[Tlreatics are agreements berween nations ) Vienng Comvennion on the Law of Treatics, May 23, 1969, art. 2, §
1(a), 1155 UNTS. 331, 333 ("[Tlreaty’ socans aa intermational sgrecioent concluded between States in written
form and poverned by international law. . . %) (the “Vienna Convention®); see generally Banco Nacional de Cuba v.
Sabbatino, 376 U.S. 398, 422 (1964) ("The traditiona) view of international law is that it cstablishes substantive
p@hfwﬁwﬁqwﬂmmww.m

e
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. (Emphasis added).

As incorporated by § 2441(c)(1), the four Geneva Conventions similarly define “grave
breaches.” Geneva Convention Il on POWs defines a grave breach as:

wilful killing, tortwre or inhuman treatment, including biological experiments,
wilfully causing great suffering or scrious injury to body or health, comprelling a
prisoner of war to serve in the forces of the bostile Power, or wilfully depriving a
prisoner of war of the rights of fair and regular trial preseribed in this Convention.

Geneva Convention I1L, art. 130. As mentioned before, the Geneva Conventions require the
High Contracting Parties to epact penal legislation to punish anyone who commits or orders a

grave breschi” See, e.g., id art129. Fuither, cach Stale party has the obhgation (o search Tor amd—

bring to justice (either before its courts or by delivering a suspect to another State party) anyone
who commits a grave breach. No State party is permitied to absolve itself or any other nation of *~
Liability for committing a grave breach.

Thus, the WCA does not criminalize all breaches of the Geneva Conventions.  Failure to
follow mofmcmguhﬁomregardhgtb:uummlofPOWs,mnhsdifﬁmltymmwﬁnglﬂ
of the conditions set forth for POW camp conditions, does not constitute a grave breach within
the meaning of Geneva Convention III, art. 130. Omly by causing great suffering or serious
bodily injury 10 POWSs, tillingortomringthem,dcpaiviugthmafmmlfli:uiﬂor
forcing them to serve in the Armed Forces, could the United States actually commit a grave
breach.  Similarly, uniotentional, isolated collateral -damage on civilian targets would not
constitute a grave breach within the meaning of Geneva Convention IV, art. 147, Article 147
requires that for a grave breach 10 have occwrred, destruction of property must have been done
:::w::ly" and without military justification, while the killing or injury of civilians must have

“wilful.” &

T DiCommon Article 3 of the Geneva Conventions

Section 2441(c)(3) also defines as a war crime conduct that “constitutes a violation of
common Article 3" of the Geneva Conventions. Asticle 3 is a unique provision that govems the
conduct of signatories to the Conventions in a particular kind of conflict that s nof one between
High Contracting Parties to the Couventions. Thus, common Article 3 may require the United-
States, as a High Contracting Party, to follow certain rules even if other parties to the conflict are
not parties to the Conventions. On the other hand, Asticle 3 requires state parties to follow only
cerain minimum standards of treatment toward prisoners, civilians, or the sick and wounded,
rather than the Conventions as a whole.

Common Article 3 reads in relevant part as follows:
Inthcm:ofnmdmnﬂi:tmtufminimaﬁanﬂchumocmrﬁnginme

territory of one of the High Contracting Parties, each Party to the conflict shall be
bound to apply, as a minimum, the following provisions:

4/19/2013 11:42 PM
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(1) Persons taking no active part in the bostilities, including members of armed
forces who have laid down their arms and those placed Aors de combat by
sickness, wounds, detention, or any other canse, shall in all circumstances be
treated humanely, without any adverse distinction founded on race, color, religion
or faith, sex, birth or wealth, or any other similar criteria.

To this end, the following acts are and shall remain prohibited at any time and
in any place whatsoever with respect to the above-mentioned persons:

(a) violence to life and person, in particular murder of all kinds, mutilation,
crucl treatment and torture;

" (b)taking of bostages; b o
(c) outrages upon personal dignity, in particular humiliating and degrading .
treatment;

(d) the passing of sentences and the carrying out of executions without previous
Judgment pronounced by a regularly constituted court, affording all the judicial
guarantees which arc recognized as indispensable by civilized peoples.

(2) The wounded and sick shall be collected and cared for. . .

The spplication of the pr::ndihg provisions shall not affect the legal status of the
Partics to the conflict. e

Common article 3 complements common Article 2. Article 2 applies 1o cases of declared
war or of any other armed conflict that may avise between two or more of the High Contracting
Parties, even if the state of war is not recognized by onc of them.'® Common Article 3, however,
covers “armed conflict not of an international character” — a war that does not involve cross-
border attacks — that occurs within the temitory of one of the High Contracting Parties. There is
substantial reason to think that this language refers specifically 1o a condition of civil War, OF &
large-scale armed conflict between a State and an armed movement within its own territory.

Tobcginwith.mﬁcle?stcx_g ngly supports the interpretation that it spplics to large-
scﬂeconﬂicubchvunasmcmdaninsurgmgrwp. First, the languagc at the end of Article 3
sm:sthm“[tllxappliuﬁonaflbepmwdingpmvhimshnllnotnﬂ'mthelegalﬂam;ofthc
Parties to the conflict.” Thismvixiunwd::igmdm:u:ur:thu;?mythnubmcdhﬂiclc
3 during a civil war would not be understood to have granted the “recognition of the i
as an adverse party.” Frits Kalshoven, Constraints on the Waging of War 59 (1987). Second,
Aniclc3:'.=intmlimiwdlo“umudcanﬂjct...mﬁnginrhemrf:orynfaneaf:bcﬂigh

Contracting Parties” (emphasis edded). This limitation makes perfect sense if the Article

'Arlkl:l'!refummm:mﬁwwmhlmﬂnmmhmﬁdhlﬂcb
mﬂﬂmﬁuh!!}?wm&hmﬂm Both sides denied that a state of war existed. See Joyce Al
C. Gutteridge, The CGeneve Conventions of 1949, 26 Brit Y B, Lot’l L. 284, 298-09 (1949).

iy -
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applics o civil wars, which are fought primarily or solely within the temitory of a single state,

The Lmitation makes little sense, however, as applied 10 a conflict between a State and a
transnational terrorist group, which may operate from different territorial bases, some of which
might be located in States that are parties to the Conventions and some of which might not be. In
such a case, the Conventions would apply 1o a singlc armed conflict in some scenes of action but
not in others - which seems inexplicable,

This interpretation is supporied by commentators. One well-known commentary states
that “a non-international armed conflict is distinet from an international armed conflict because
of the legal status of the entities opposing each other: the partics to the conflict arc not sovereign
States, but the government of a single State in conflict with ane or more armed factions within its
territory™"' A legal scholar writing in the same year in which the Conventions were prepared
stated that “a conflict not of an international character ocowrring in the territory of one of the

o — . S — = c—

High Contracting Parties . . . must normally mean a Givil war."? ——

Analysis of the background to the adoption of the Geneva Conventions in 1949 confitms *
our understanding of common Article 3. Tt appears that the draflers of the Conventions had in
mind only the two forms of anmed conflict that were regarded as matters of general infernational
concem at the time: armed conflict between Nation States (subject to Article 2), and large-scale
civil war within a Nation State (subject to Article 3). To understand the context in which the _,
Geneva Conventions were drafted, it will be helpful to identify threc distinct phases in the
development of the laws of war.

First, the traditional law of war was based on a stark dichotomy between “belligerency”
and “insurgency.” The catcgory of “belligerency” applied 1 armed conflicis between sovercign
States (unless there was recognition of belligerency in a civil war), while the category of
“insurgency” applied 10 anmed violence breaking out within the territory of & sovercign State.”
Cormrespondingly, international law treated the two classes of conflict in different ways. Inter-
state wars were regulated by a body- of international legal rules govering both the conduct of
hostilities and the protection of noncombatants. By coptrast, there were very few international
rules governing civil unrest, for States prefarred to regard internal strife as rebellion; mutiny and
trcason coming within the purview of national criminal law, which precluded any possible
;thrulsjion by other States.’ This was a “clearly sovereignty-oriented” phase of international

W,

" Commentary on the Additional Protocols of 3 June 1977 to the Geneva Conventions of 12 Auguast 1949, 3t 4339
(¥ves Sandoz et al. eda., 1987) = :
| Guttcridge, supra 0,10, at 300.

o Sec Joseph H. Beale, Jr., The Recognition of Cubsn Belligerency, 9 Harv. L. Rev. 406, 406 0.1 (1896),

See The Prosecutor v. Dusko Todic (Jurisdicrion of the Tribunal), (Appeals Charnber of the Internstions] Criminal
Tribmal for the Former Yugoslavia 1995) (the ICTY™), 105 LLR 453, 504-05 (E. Lamerpacht and CJ.
Greerwood eds., 1997).
¥ rd at 503, see also Gerald Irving Draper, Reflections on Law and Armed Conflicss 107 (1998) (“Befoes 1949, in
the abscace of recognized belligerency acoorded o the elements opposed o the povernment of 2 State, the law of
ar . .. bad no application to intemal armed conflicss. . . . Internationa) law bad little or pothing to say as to bow the
MMmmmeMhmhmmfcnmh'wma
mﬁmmmmwmmmammm:ndmw Suoch conduct was a domestic
maner. .

0
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The secand phasc began as early as the Spanish Givil War (1936-39) and extended
through the time of the drafting of the Geneva Conventions until relatively recently. During this
period, State practice began to apply certain general principles of humanitarian law beyond the
waditional field of State-t0-State conflict to “those internal conflicts that constituted large-scale
civil wars.™'® In addition to the Spanish Civil War, events in 1947 during the Civil er between
the Commumsuud:hcumnmhnmgumm(ﬂnmdiusmmd:huncwtmimcy Common
Article 3, which was preparcd during this second phase, was apparently addressed 1o armed
conﬁi:unkinmlhe(ﬂ:jnsemdSpmﬂsbcivﬂwus. As onc commentator has described it,
Article 3 was designed 1o restrain governments “in the handling of armed violence directed
against them for the express purposc of secession or at securing a change in the government of a
State,” but even afler the adoption of the Conventions it remained “uncertain whether [Arsticle 3]
applied to full-scale civil war.™'?

" The third phase represents a more complete break than the second with the traditional
“State-sovercignty-oriented approach” of intemational law. This approach gives central place to

individual human rights. As a consequence, it blurs the distinction between international and °

internal armed conflicts, and even that between civil wars and other forms of intemal armed
conflict. This approach is well illustrated by the ICTY"s decision in Tadic, which appears to take
the view that cornmon Article 3 applies to non-internatienal armed conflicts of any description,
and is pot hmited to civil wars between a State and an insurgent group. In this conception,
common Article 3 is not just a complement to common Article 2; rather, it is a catch-all that
cstablishes standards for any and all armed conflicts not included in common Article 2.

" Tadic, 105 ILR at 507. Indeed, the events of the Spasmish Civil War, in which "both the republican Government
[of Spamm] and third States refused to recogmze the [Nationalist] inswrgents as belligerents,” id =1 507, myln
reflected in common Article 3°8 reference to “the legal status of the Parues o the conflict®

"’.Su:dusoa

" See Diruper, E:ﬂncuoumlmvudjrndcuqﬂummmnmﬁ

¥ An interpretation of common Article 3 that would apply it to all forms of non-international armed conflict accords
better with some recent approaches to intermnational humanitarian law. Fer exarmple, the Commentary on the -~ -
Addinonal Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, supra, afier first sating in the
text that Article 3 applies when “the govermment of a single State [is) v conflict with one or more armed factions
within its temitory,” thereafler pugpests, in & foomote, that an armed coaflict not of ma international character “may
also exist in which arrned factsems fight against cach other without intervention by the armed forces of the
established government ™ /d 4339 atn2. A sill broader mtrrpretation appears to be supported by the langpuage
of the decision of the lmemariona) Court of Justize (the “ICI™) in Nicaragua v, United Stofey — which, it should be -
made clear, hUmMShh:Mhl@Mphmmﬁm&cWJmu{lblﬂ

Aﬂide!whnhumhzﬂﬁuuﬁm:nCmvmﬂumofllAugmthQd:&num
rules to be epplied ia the armed conflicts of @ mon-international character. Thete is 0o doubt that,
in the event of international armed conflicts, these rules also constitne & minmmomn yardstick, in
addition to the more elaborate rules winch oe also 1o apply to mtomational conflicts; and they we
rules which, m the Court's opmion, reflect what the Cowrt in 1949 called “clementary
considerations of humanity.”™ _

NMNWWhN&M@WMU United States), (Intemational Cowrt of
Justice 1986), TE 1L R 1, 448, ¥ 218 (E Lavterpacht and CJ. Greenwood eds | 1988) (emphasis added). The ICT's
mmupﬁbmmawmmwm mnﬂuumuﬂnulwmmmud
that if they ure non-mmernational, they are governed by common Article 3. If that is the correct understanding of the
quoted langusge, howeves, it should be noted that the result was mercly stated as & conclusion, without taking
acoount either of the precise language of Asticle 3 ar of the background to its adoption. Mareoves, while it was true

9
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. Nonctheless, despite this recent trend, we think that such an interpretation of common
Article 3 fails to take into account, not only the language of the provision, but alse its historical
context. First, as we have descnibed above, such a reading is inconsistent with the text of Article
3 jtsclf, which applies only to “armed conflict not of an intemational character occuwrring in the
temritory of one of the High Contacting Parties.” In conjunction with common Article 2, the text
of Article 3 simply does not reach international conflicts where one of the parties is not a Nation
State. If we were to read the Geneva Conventions as applying to all forms of armed conflict, we
would expect the High Contracting Partics to have used broader language, which they casily
could have done. To interpret common Article 3 by expanding its scope well beyond the
meaning bomne by the text is effectively to amend the Geneva Conventions without the approval

of the State Partics to the agreements,

— i — —

Smnd.uwch;vcducussnd.mchWBprcpuuddunnglpmndmwmchmc
traditional, State-centered view of inlcrnational law was still dominant and was only just
beginning to give waytaahmm—nghu—hnud:ppmmh G:mgdnewnghtmmeﬁut'
practice and.doctrinal undersianding of the time, it scems 1o us overwhelmingly likely that an
armed conflict between a Nation State and 2 transpational temrorist organization, or between a ™
Nation State and a failed State harboring and supporting a transnational terrorist crganization,
could pot have been within the contemplation of the drafiers of common Article 3. These would | ..n/-(
have been simply unforeseen and, therefore, not provided for. Indeed, it seems to have been
uncertain even a decade afier the Conventions were signed whether common Article 3 applicd to
armed conflicts that were neither international in character nor civil wars but anti-colonialist
wars of independence such as those in Algenia and Kenya. See Gerald Lrving Draper, The Red
. Cross Conventions 15 (1957). Further, it is telling that in order to address this unforcseen
circumstance, the State Parties to the Geneva Conventions did not attempt to distort the terms of
common Article 3 to apply it to cases that did not fit within its texms. Instead, they drafted two
new protocols (neither of which the Un.lted States has ratiffied) to adapt the Conventions to the
conditions of contemporary hostilities.™® " Accordingly, common Article 3 is best understood not
to apply to such ammed conflicts.

—

"Third, it appears that in enacting the WCA, Congress did not understand the scope of
Article 3 to extend beyond civil wars to all other types of internal armed conflict.  As discussed
in our review of the legislative history, whea extending the WCA to cover violations of common -
Article 3, the House apparently understood that it was oodlfymi treaty provisions that “forbid
atrocities occurring in both civil wars and wars between nations.™' 1f Congress had cmbraced 8
much broader view of comman Article 3, and hence of 18 U.S.C. § 2441, we would cxpect both

that onc of the confhicts 10 which the 1CJ was addressing itself — “fi]be confiict between the contras’ forces and those
of the Goverrunent of Niczagua™ — “was an armed copflicz which is “not of an mrernatiopal character, '™ id. a1 448, 7
219, tiat conflict was recognizably a civil war between & State zad a1 nnogent group, ot 3 conflict between or
amang violent factions In a wemitery in which the Stite had collapsed. Thus there is substantial reason w question
:hehpcmmoflhelcnmmormmz

* See, e.g., Protocol Additional to the Geneva Conventions of 12 August 1949, and Relating to the Protection of
Victims of International Armed Conflicts (Protocol I), Jime 8, 1977, 1125 UNT.S, 4; Protocol Additional to the
Gmnmmduawlmn and Relating, to the Protection of Victims of Non-Interoational Azmed
Conflicts (Protacal IT), June 8, 1977, 1125 UN.TS. 610,

. 143 Cong. Rec, FISB65-66 (daily ed. July 28, 1997) (remazks of Rep. Jenkins).
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the staruiory text and the legislative history to have included some type of clear statement of
. congressional intent. The WCA regulates the manner in which the U.S. Armed Forces may
conduct military operations against the enemy; as such, it potentially comes into conflict with the
President’s Commander in Chief power under Article Il of the Constitution. As we have advised
others earlier in this conflict, the Commander i Chief power %veslhehwdcnlthﬂplmy
authority in determining how best to deploy troops in the ficld™ Any congressional effort 10" )
restrict presidential authority by subjecting the conduct of the 1U.S. Ammed Forces 1o a broad : ‘
Convention, one that is not ¢learly borne by its text, would represent "

2 MM—W“@—DML‘%Y We believe thay
Congress must state explicitly its intention to take the constitutionally dubious step of restricting

the President’s plenary power over military operations (including the treatment of prisoners), and
that, unless Congress cl:arly demonstrates such an intent, the WCA must be read to avoid such
constitutionz! problems. 2~ As-Congress has-not signaled.such 2 clear intention in this cass, We
conclude that common Article 3 should not be read to include all forms of nom-international
armed conflict.

IL Application of WCA and Associated Treaties to al Qceda

It is clear from the foregoing that members of the al Qacda terrorist organization do not
receive the protections of the laws of war. Thercfore, neither their detention nor their trial bythe wosm: - w=
U.S. Anned Forces is subject to the Geneva Conventions (or the WCA). Three .reasons,
examined in detail below, support this conclusion. First, al Qaeda's status as a non-State actor
renders it incligible to claim the protections of the Gencva Conventions. Second, the naturc of
the conflict precludes application of common Article 3 of the Geneva Conventions. Third, al
. Qaeda members fail to satisfy the chgbxl:t)r requirements for treatment as POWSs under G:uwa
Convention IIL met any
Al Qaeda’s status as a non-State actor renders it ineligible to claim the pm.rzmw af the
rrwnuspmfm‘byth: WCA. Al Qaeda is not a State, Ituanon-gomnmmu]mnst
organization composed of members from many nations, with ongoing operations in dozens of
nations. Iumunbmmmmdmfallnmngand:cal ‘brand of Islam that secks to aftack
Americans throughout the world. . Non- govunm:nul organizations cannot be parties to any of
the international agreements here governing the laws of war. Al Qaceda is not cligible to sign the
Geneva Conventions — and even if it were eligible, it has not done so. Common Article 2, which ¥
triggers the Geneva Convention provisions regulating detention conditions and procedures for
trial of POWs, is limited only 1o cases of declared war or armed conflict “between two or more
of the High Contracting Partics.” Al Qaeda is pot a High Contracting Party. As a result, the U.S.
military’s treatroent of al Qaeda members is not governed by the bulk of the Geneva
Conventions, specifically those provisions concerning POWs. Conduct towards captured

T
 H -

¥ Memonndum for Timothy E. Flmigan, Depaty Counsel 1o the President, from Jobm C. Yoo, Deputy Assistant
Amorpey General, Office of Legal Coursel, Re: The Presidenrs Constitutional Authoriry to Conduct Military
WJMTWMHMWM(S@L 25, 2001).

G Public Cirizen v. Department of Justice, 491 U.S. 440, 466 (1989) (construing Federal Advisory Conmmittoe
Ast to avoid encroachment on pretidentia) power); Ashwander v. TFA. 297 US, 285, 346-48 (1936) (Brandeis, 1,
concurring) (stating rule of avoidince), Association of Am. Physicions & Surgeons, Inc. v, Clinton, 997 F.2d 898,

. 906-11 (D.C. Cir. 1993) (ame).
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members of al Qacda, therefore, also cammot constitute a violation of 1BUS.C.§2441(c)Dor §

. 2441(c}2).*

Second, the nature of the conflic: precludes application of common Article 3 of the
Geneva Comventions. Al Qacda is not covered by common Article 3, because the current
conflict is not covered by the Geneva Conventions. As discussed in Part I, the text of Article 3,
when read in harmony with common Article 2, shows that the Geneva Conventions were
intended to cover cither: a) traditional wars between Nation States (Article 2), or nom-
international civil wars (Asticle 3). Our conflict with al Qaeda does not fit into either category.
The current conflict is pot an intermational war between Nation States, but rather a conflict
between a Nation State and a non-governmental organization. At the samc time, the current
conflict is not a civil war under Article 3, because it is a conflict of “an intemational character,”
rather than an internal atmed conflict between parties contending for control over a governent
or territary. Therefore, the military's trestment of al Qacda members captured in that confict 1S

* Some difference in the language of the WCA mmight be thought to throw some doubt aa the cxact manper m which
Ihe!hmmu“mm._llnﬂgm&mfumhwﬁhmbh}hwmﬁu
IV, that the WCA does not simply incorporate the terms of the treaty itelf with all of their linfationss on w G- - - ~=
spplication, but insead criminalizes the conduct described by that Cogvention. The argument sturts from the fact
that there is a texmal difference in the way that the WCA references treaty provivions. Section 2441(c)(2) defines as
a war erime conduct “prohibited” by the relevam sections of the Hague Convention TV. By contrast, § 2441 (c)1)
m-wmmcmcmmm:“mwhﬂ:h“ef&:Genevll:nnvmwﬁ2“1(cﬁ)
prohibits conduct “which constirutes 3 violarion™” of common Arnicle 3 of the Geneva Convention. It mught be
argued that this difference indicates that § 2441(c)2) does not mecorporale the wreaty into federal law; mather, it
prohibits the conduct described by the treaty. Scction 2441(c)(3) prohibits conduet “which constituzes & violanion of
common Article 37 {mphhnﬁdﬁ{).mdﬁ:ﬂﬂnﬂh’hﬁﬂﬂdﬂﬂwhiﬂhlmviumlﬂﬂkﬁi
2441(c)1) caly criminalizes conduct that is a “grave breach” of the Geneva Conventions — which, again, must be a
treaty violation. In other wurds, § 2441(c)(2) might be 1ead to apply even when the Hague Convention TV, by i
own terms, would not.  On this isterpretation, = #¢t could wiolate § 2441(c)(2), whether or pot the Hague
We 40 not think that this ioterpretation is tenable. To begin with, § 2441(c)2) makes clear that to be a war
@rime, conduct must be “prohibited™ by the Hague Convention IV (emphasis added). Use of the word “probibited,”
rather than phrases such as “veforred to™ or “described,” indicates tha the wreaty must, by ity own operation,
proscribe the conduct at issus. If the Hague Convemsion IV does not inelf spply to & commain coaflict, then it cannot
itself proscribe any conduct undertaken as part of that conflict Thus, the most matural reading of the stamtory
lanpuape is that an individual must viclate the Hague Convention IV in order to violate Section 2441(c)(2). Had
Congress intended broadly to criminalize the types of conduct proscribed by the relevant Hague Convention IV
provisions as such, rsther than a5 breaty viclations, it could bave done so more clearly. Furthermore, the basic
purpose of § 2441 was w fmplement, by appropriate leginlation, the United States' treaty obligations. That purpose
would be accomplished by crimimlizing scts that wore also violinom of cortain key provisions of the Anmex to
Hague Convention IV, Jt would not be served by criminalizmy acts of the kind condemned by thoe provisions,
whether or not they were treaty viclations. LA
Nothing in the legialative history supports the opposite result.  To the contrary, the legislatve history
sugpests an entirely different .explanation for the minor variafions in language betweea §§ 2441(cX1) aad
2441(c)2). As originally cmacted, the WCA oriminalized violations of the Geneva Conventions. See Pub. L. No.
104-192, § 2(x), 110 Stat. 2104, § 2401 (1996). .In signing the original legislation, President Clinton urged that it be
expanded 1o inchude other serious war crimes involving violation of the Hague Conventions IV and the Amended
Protocol IL See 2 Pub. Papers of William J. Clinton 1323 (1996). The Expanded War Crimes Act of 1997,
introduced as HLR. 1344 in the 105* Congress, was designed to meet these requests, Thus, § 2441(c)(2) was added
. 25 o amendment at a later time, and was 8ot drafted of the same time &nd in the same procest a8 § 2441(eX])-
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pot limited either by common Article 3 of the Geneva Conventions or 18 US.C. § 2441(c)(3),

the provision of the WCA incorporating that article.”

Third, al Qaeda members fail to satisfy the eligibility requirements for wreatment as
POWs under Geneva Convention III. It might be argued that, even though it is not a State party
to the Geneva Convention, al Quaeda could be covered by some protections m Geneva
Convention ITI on the treatment of POWs. Article 4(A)(2) of the Geneva Canvention III defines
prsoncrs of war as including not only captured members of the armed forces of a High
Contracting Party, but also irregular forces such as “[m]embers of other militias and members of
other volunicer corps, including those of organized resistance movements.” Geneva Convention
I, art. 4. Article 4(A)3) also mcludes as POWs “[m]embers of regular armed forces who
profess allegiance to a government or an authority not recognized by the Detaining Power." Jd.
art 4(A)(3). It might be claimed that the broad terms of these provisions could be stretched to

cover al Qacda. TR

This view would bc mistaken “"Article 4 does not expand the spplication of the:
Convention beyond the circumstances expressly addressed in common Articles 2 and 3. Unless
there is a conflict subject to Article 2 or 3 (the Convention's jurisdictional provisions), Article 4
simply docs not apply. As we have argued with respect to Article 3, and shall further argue with
respect to Asticle 2, the conflict in Afghanistan docs pot fall within either Articles 2 or 3. As
result, Asticle 4 has no application. .ln other words, Article 4 cannot be read as an alternative
and far more expansive, stalement of the -application of the Convention. It merely specifics,
where there is a conflict covered by the Convention, who must be accorded POW status.,

Even if Article 4, however, were considered somehow to be jurisdictional as well as
substantive, captured members of al Qacda still would not reccive the protections accorded to
POWs. Anticle 4(A)(2), for example, further requirces that the militia or volunteers fulfill the
conditions first established by the Hague Convention IV of 1907 for those who would receive the
protections of the laws of war, Hague Convention IV declares that the “laws, rights and duties of
war” only apply to armies, militia, and volunteer corps when they fulfill four conditions:

command by responsible individuals, wearing insignia, carrying arms opealy, and obeying the——

laws of war. Hague Conveation IV, Respecting the Laws and Customs of War on Land, Oct. 18,
1907, 36 Sut 2277. Al Qacda members have clearly demonstrated that they will not follow
these basic requircments of lawful warfare. They have attacked purely civilian targets of no
military value; they refused to wear uniform or insiguia or carry arms openly, but instead
hijacked civilian airliners, took bostages, and killed them; they have deliberately targeted and
killed thousands of civilians; and they themselves do not obey the laws of war conceming the
protection of the lives of civilians or the means of legitimate combat. Thus, Article 4(A)3) is

* This understanding is supported by the WCA's lepislative history. When extending the WCA 0 cover violations
of commen Article 3, the House apparently understood that it was codifying treaty provisicas that “forbid atrocities
occcurving in both civil wars and wars berween nations,” 143 Cong. Rec. HS865-66 (remarks of Rep. Jenkins), The
Seoate also undersiood thar “{tJbe inclusion of common wticle 3 of the Geneva Cogventicns . . . exgressly allows
the United States to prosecute war orimes perpetrated in noninternational conflicts, such as Bosnda and Rwanda. ®
143 Cong. Rec. 57544, S7589 (Gaily ed July 16, 1997) (remarks of Sen Leahy). In refariog to Bosu and
Rwanda, both civil wars of 2 nop-inicroational character, Senator Leahy sppears to have understood common Article
3 a= covering ouly civil wars a3 well Thus, Congress apparently belicved that the WCA would apply caly o
traditional intermational wars between States, or purely intermal civil wass.
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inapt because al Qaeda do not qualify as “regular armed forces, ils mem no ¥
. for protection as lawful combatants under the laws of war.

IL the Gren tions Taliban Militia

Whether the Geneva Conventions apply to the detention and trial of members of the
Taliban militia preseats a more difficult legal question.  Afghanistan has been a party to all four
the Geneva Conventions since September 1956, Some might argue that this yequires application
of the Geneva Conventions 1o the present conflict with respect to the Taliban militia, which
would then trigger the WCA. This argument depends, however, on the assumptions that during
lh:pmndmwhchlthahbananammmdmtmﬁfghmmmeTaﬁbmm!hedz
facto government of that nation, that Afghanistan coptinued to have the cssential attributes of
Mmmmu“@ms}mpnnmudm;@MulmmﬁMﬁMus
previous povernments had signed.

We think that all of these assumptions arc disputable, and indeed falsc. The weight oft
informed opinion strongly supports the conclusion that, for the period in question, Afghanistan
was a “failed State™ whose temitory had been largely overrun and held by violence by & militia or
faction rather than by a government. Accordingly, Afghanistan was without the attributes of
statchood necessary 10 continuc as a party 1o the Geneva Conventions, and the Taliban*r‘ng‘l_l_. = .
like al Qaeda, is therefore not: entitled to the protections of the Geneva Conventy
thhmmmmappmmbewbsmnﬂcwdmtbnm:hﬁbmwumdommdbyﬂ
Qacda and so complicit in its actions and purposes that the Taliban lcadership cannot be
distmguished from al Qaeda, and accordingly that the Taliban militia cannot stand on a higher

. footing under the Geneva Conventions.

A. Constitutional Authariry

It is clear that, under the Constitution, the Executive has the plepary suthority to
dﬂmninethﬂﬁi‘ghmsmcmedatmlmlbmutobcmnpaaﬂngSut:mﬂtbmfurethﬂ
" members of the Taliban militia were and are not protected by the Geneva Conventions. ™ Asan————
initia] matter, Article II makes clear that the President is vested with all of the federal executive
power, that he “shall be Commander in Chicf,” that he shall appoint, with the advice and consent

™ This 14 not o maintain that Afghanistan ceased o be a State party to the Geneva Conventions merely becanse it

underwent a change of goverament in 1996, after the military successes of Taliban, The general rule of imermational

lw is that treaty relatons survive a change of government Ser, eg., 2 Masjoric M. Whitcgmn, Digest of

Internarional Law T71-73 (1963), J.L. Brierly, The Law of Natons 14445 (6® ed 1563); Elmanor C -
Contemporary Practice of the United States Relating to International Low, 71 A 1, lat'l L. 337 (1977), Howeven,

although *[u)nder interpatiopal law, a changs in goverpment alone pencrally does pot alter a smate’s oblipanions to

honor its trealy comsmitments . . . [a] different and more difficult question arises . . . when the state jiself dissolves.”

Yoo, supra 017, at 904. Furthermore, we are mof sup peiting that the United States” somrecognition of the Taliban sy

&mmnfﬁ&hmmmﬂdxmummummnrpmmmmmcmCmvmﬁau. .
The general role is that treaties may still be observed even a8 to State partics, the curent governments of which have

been unrecogmized.  See New York Chinese TV Programs v. UE. Enterprises, 954 F2d4 847 (24 Cir), cert. denied,

506 US. B27 (1992); see also Restatemens (Third) of the Foreign Relanons Law of the United States at § 202 cmis.

a, b; Egon Schwelb, The Muclear Test Ban Treaty and Intermational Low, 58 Am. J. Im'l L. 642, 655 (1964)

(quoting statemments of President Kennedy snd Secretary of State Rusk that particrpation ia & multilateral treaty does

oot affect recognition status).
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of the Senate, and receive, ambassadors, and that he “shall have Power, by and with the Adviee " °
. and Consent of the Senate, to make Treaties.” U.S. Const., art. II, § 2, eL 2. Congress posscsses
its own specific foreign affairs powers, primarily those of declaring war, raising and funding the
military, and regulating international commerce. While Article I1, § 1 of the Constitution grants
the President an undefined executive power, Article I, § 1 limits Congress to “[a]ll legislative
Powers herein granted” in the rest of Article 1.

From the very beginnings of the Republic, this constitutional arranpement has been
understood to grant the President plenary control over the conduct of foreign relations. As
Secretary of State Thomas Jefferson observed during the first Washington Administration: “The
constitution has divided the powers of government into three branches [and] . . . has declared that
‘theexecnu\-tpmmssluﬂbc\rmndmtheﬁmdmt, mhmnmngonlysmalamduofmoa
negative by the sepate.™  Duc to_this structurs, Jefferson continued, *[t]he transaction of
business with foreign nations is Executive altogether. It belongs then to the bead of that =
department, excep! as to ”Eornnns of it as are specially submitted to the Senate. Excepfions
are to be construed strictly, In defending President Washington's suthority 1o issuc the ©
Neutrality Proclamation, Alexander Hamilton came to the same interpretation of the President's
foreign affairs powers. According to Hamilton, Article I ough: . 10 be considered as
intended . . . to specify and regulate the principal articles ireplied in lhe deﬁmnnn of Executive
Powe:;lcamgth:mmﬂaw&omlhcgmﬂﬂmtoﬁhupow As future Chicf Justicg u peme = - e
John Marshall famously declarcd a few years later, “The President is the sole organ of the nation
in its external n:lauons. and its sole representative with foreign nations. . . . The {ua:u.uvc]
department . . . is entrusted with the whole foreign intercourse of the nmon. ¥ Given the
. agreement cﬂeﬁ'm Hamilton, and Marshall, it has not been difficult [wtlmc:ecunvcbnnch

consisicntly to assert the President’s plenary. au'lhnnrym foreign affairs ever since. -

ra ¥ oF

On the few occasions where it has addressed the question, the Supreme Court has lent its
approval to the cxecutive branch's bmadpom in the field of forcign affairs. Responsibility for
thcmn&uctnffmgnaﬁamandfurpm Smenmona]ucumyne,nlheSup:uneCom
has observed, “‘central’ Presidential domaine™" The President's constitutional primacy flows
from both his unique position in the constitutiopal structurc, and from the specific grants of
authority in Article II that make the President both the Chief Executive of the nation and the
Commander in Chicf¥ Due to the President’s constitutionally superior position, the. Supreme
Court has consistently “recognized ‘the generally accepted view that forcign policy [is] the ~ -
province and responsibility of the Executive, ™2 This forcign affairs power is independent of
Congress: it is “the very delicate, plenary and exclusive power of the President as sole organ of

“Thlns.l:ﬂ'mm,Wmmmlkhw:afﬁtmulmﬂlpbmhcdppamu(wﬂ}.wdh =

L‘;:k Papers of Thomas Jefferson 378 (Julian P. Boyd ed, 1961),
st 379.

Aluné:rmmnm.rmﬁmnn. 1(1793), reprinted in 15 The Papers of Alexander Hamilton 33, 39 (Harold C.
ctal eds,

10 Anmle u!'Cmg. 613-14 (1800).

* Harlow v. Fitzgerald, 457 US. 800, $12 n.19 (1952).

“hhmnfw-mu_s.m 749-50 (1982).

. WQ‘MMEEFH 484 U.S. 518, 529 (1938) (quoting Haig v. Agee, 453 U.S, 280, 293-54 (1981))..
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the federal government in the field of imemational relations - a power which docs not require as
. a basis for its exercise an act of Congress.™™

Part of the President’s plenary power over the conduct of the Nation's foreiga relations is
the interpretation of treaties and of international law. Interpretation of international law includes
the determination whether a tamitory has the necessary political structure to qualify as a Nation
State for pwpeses of weaty implementation. In Clark v. Allen, 331 U.S. 503 (1947), for
exaruple, the Supreme Court considered whether a 1923 treaty with Germany continued 10 exist
after the defeat, occupation and partition of Germany by the victorious World War I Allies. The
Court rejected the argument that the treaty “must be held to have failed to survive the [Second
World War], since Germany, as a result of its defeat and the ion by the Allies, has ceased
to exist as an independent national or international community.™” ' Instead, the Court held that
“the question whether a state is in_a peosition to_perform its treaty obligations is essentially a
political question. Terlinden v. Ames, 184 U.S. 270, 288 [(1902)]. We find no evidence that the
political departments have considered the collapse and swrender of Germany as putting an end to
such provisions of the treaty as survived the outbreak of the war or the obligations of either party”
in respect to them.™¢

Thus, Clark demonstrates the Supreme Court's sanction for the Executive's constitutional
authority to decide the “political question™ whether Germany had ceased to exist asa, NAtion - gygmu- = -« -
State and, if so, whether the 1923 treaty with Germany had become inoperative. Equally here,
the executive branch should conclude that Afghanistan was not “in a position to perform its
treaty obligations” because it Jacked, at least throughout the Taliban's escendancy, all the
clements of statehood. If the Executive made such a determination, the Geneva Conventions
would be inoperative as to Afghanistan until it was in & position to perform its Convention
duties. The federal courts would not review such political questions, but instead would defer 1o
the decision of the Executive. o M T

B _Stanes as a Failed State

—_— Thatmmpiegmmdsthﬁdmomnﬁlhuhfghmistmwuaﬁﬂcdsuﬁ lﬂdu:d.
the findings of the State and Defense Departments, of foreign leaders, and of expert opinion
overwhelmingly support such a conclusion.

International law recognizes many situations in which there may be a territory lh.a!h_as no
“State.™ A varicty of situations can answer 1o this description.” Of chief relevance here is the -

: }r:m; ls:u v. Cantiss-Wright Export Corp., 299 U.S. 304, 320 (1936).
ol 1y b el I = e ad

""M;mutmiintsmmum-ﬁmhw'rmhus.nmmuqmmmmu Vi 5

g:.l'mm:‘ufthcm} 3 ol

It is entirely possible in international law for a teritory (cven a populated one) to be without amy State. In the

Western Sahara Case. Advisory Opinion, 1975 LCJ. 12 (Advisory Opimon May 22, 1575), the General Assemhly

wuluu&:i&hm#Mthmmuﬂtﬁun{mmwn:

territory belongimg %0 0o one. The question would tave had o meaning unless there could be Smteless temitory

without & State. See DJ. Huris, Cases and Matenialy on Mternational Law 113 (1991). The Tramskei, a

“bomeland” created for the Xhoss people by the Republic of Sosth Africa in 1976, was also & territory pot

totermationally recognized as & Stare. See id &t 110-11,

@ "
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extegory of the “failed State” The case of Somalia in 1992, «t the time of the United y
intervention, provides & clear example of thus category.

A “failed Stme” is penerally characterized by the collapsc or near-collapse of State
authority. Such collapse is characterized by the inability of central authorities to maintain
government institutions, ensurc law and order or engage in pormal dealings with other
governments, and by the prevalence of violence that destebilizes civil socicty and the economy.
The Executive can readily find that at the outset of this conflict, when the country was largely in
the hands of the Taliban militia, there was po functioning central government in Afghanistan that
was capable of providiog the most basic services to the Afghan population, of suppressing
endemic internal violence, -or of maintaining normal rclations with other governments.
Afghanistan, consequently, was without the status of & State for purposes of treaty law, and the
Taliban militia could not have qualified as the de facto government of Afghanistan. Rather, the

" "

Taliban militia would have had the status only of a violent faction or movement contendin g with
other factions for control of that country,
=g T peg
We want to make clear that this Office does not have access to all of the facts related
the activities of the Taliban militia and al Qaeda in Afghanistan. Nonetheless, the available facts

in the public record support our conclusion that Afghanistan was a failed state — including facts

that pre-cxisted the military reversals suffered by the Taliban militia and the formation QfAhe c v~ - o

new transitional government pursuant to the Bonn agreement. Indeed, the departments best

positioned to make such a determination appear 10 have reached that conclusion some time ago.
Secretary of Defense Donald Rumsfeld, for example, declared at a November 2, 2001 press
conference that the “Taliban is not a government. The government of Afghanistan does not exist
today. The Taliban never was a government as such. It was a force in the country that is not
substantially weakened — in many cases cloistered away from the people.™ :

: .l
S S

-
o

The State Department has taken the same view. Near the start of the conflict, thr:Burnu
of South Asian Affairs found that “[t]here is no functioning central government [in Afghanistan].
The country is divided among fighting factions. . . . The Taliban [is] & radical Islamic movement
[that) occupies about 90% of the country.™ i . '

Prominent authoritics and experts on Afghan affairs agree that Afghanistan was a failed
State. As one lcading scholar of intcrnational law has written, “[t]be most dramatic examples of
the decline in state authority can be found in countrics where government and civil order have
virtually disappeared. Recent examples are Liberia, Somalia, and Afghanistan. The term *failed
states’ has come to be used for these cases and others like them ™ Lakhdar Brahimi, the United
Nations mediator in Afghanistan and a former Algerian Foreign Minister, described Afghanistan

* Secreiary Rumsfeld Media Avoilobility en Route © Moscow (Nov. 2, .2001), svallable”. 3t

yale, ] Jern (visated Nov, 8, 2001), (R .
Bockground Note (October, 2001), available at i h i (visited Oct,
23, 2001), picparcd by the Bureau of South Asizn Affairs. See alro Reuters AlertNet - Afghanistan, Country
Mu%nwmﬁmﬁdmm.llhuthNMwmmwwh
hmﬁﬁﬂm&m&m.ﬂ.-maw
countryprofiles] 52478 ?versian=1 (visited Nov. 1, 2001). &
“Oscar Schachter, The Decline of the Nadon-Sie and Its Imphications for Inserational Law, 36 Colum. 1.
Transmar'l L. 7, 18 (1997)
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under the Taliban as a “failed state which looks like an infected wound™ ¥ Tony Biair, the
Minisl.cromeﬂBﬁtnin,ouavishwﬂm:omnymismumh,dechmdlhn“Afghmﬁmhn '
been a failed state for oo long and the whole world has paid the price.™?

Traditional Jegal analysis also makes clear that Afghanistan was a failed State during the
period of the Taliban militia’s existence. A State has failed when centralized governmental |
authority has almost completely collapsed, no central authoritics are capable of maintaining
goverument institutions or ensuring law and order, and violence bas destabilized civil society and
the economy.® A failed State will not satisfy some or all of the three traditional tests for
“statchood” under international law:

i) Does the entity have a defined territory and population?

1) Are the territory/populafion uader the control of 15 own government?™

iii) Does the entity engage in or have the capacity to engage in formal relations "¢
with other States?

In another versicn of the traditional formulation, the State Dcpartment has identified four tests
for “statchood™: & 4 B
c 5 B e T T e )
v : ' Y B 1o
1) Does the entity have cffective control over a clearly defined territory and
population? '

™

ii) Is there an organized governmental administration of the territory?

“MwTummmmamemcmmmamu : :
2Phiﬂpw=hau,8.l'ab'¢nuﬁmmwhﬂfhﬂﬂdM(lmi.M},wMﬂ?wﬁ.» S
‘Sn:ainwhkhlmﬁmtims_ud.lmmduﬂﬁnwmﬂy,upuﬁanywuqmdmdampfum;wmidn i
hmﬁhmofmpﬁn;ﬁohu.wv&hamﬁnua:hmﬂymmmm“m“p.mmwy
refered 1o as ‘“failed Sttes” or *Llars sans gowvernmement ** Danicl Thurer, The foiled State and Internasional
Ln.lnbmﬁenﬂkeﬁzwofﬁ:hd&mﬂmﬂﬁmn.lm,nﬁhhkn o P 3
(visited Oct. 22, 2001), MIMHEhRMMhWWIMMW' First,
hmﬂﬂ%m&nfaww'mwummmdn'm:mq' Yorsm
Dinsiein, The Thirteenth ﬂ'anuiM!A:Mhh:Mme.lﬁGhﬂLhmﬂ. 103 (2000}, see also
urummmamormdmwmmmn Closely related 10
ﬁhmbupuhpumzwhuhwdu.hlhd:hiﬁonoh‘ﬁihdSu:.:"u“:siunﬁauwhmthgamil
mummmmmmmummmmmm. Consequently, laws
mmn&,mmmmmhmtmdndmuJMMM Basic scrvices such as
mmmmmmmwmmwmmww
central governing authoritics cease to exist or exist only in limited areas.” Ruth Gordon, Growing Constisutions, |
U. Pa. J. Const. L. 528, 533-34 (1999). Professor Tharer distinguishes three elements (respectively, werritorial,
political and fimctional) said to charscterize 2 *failed Sute*: 1) failed States undergo s “Emplosion rather than an
: - .
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m) Does the entity have the capacity to act effectively 10 conduct foreign relations
. and 1o fulfill international obligations?

iv) Has the international community recognized the entity?*’

Based on these factors, we conclude that Afghanistan under the Taliban militia was in a
condition of “statclessness,” and therefore was not a High Contracting Party to the Geneva
Conventions for at least that period of time. The condition of having an organized governmental |
administration was plainly not met. Indeed, there are good reasons to doubt whether any of the ' °
conditions was met.

First, cven before the outset of the conflict with the United States, the Taliban militia did
not have effective control over 2 clearly defined territory and population. Even before the United
Stalumsmkﬁbcgmailmtmpcmmloﬂbcmmuy and the population wilhin thosc areas,
was governed by the Northern Alliance, A large part of the Afghan population in recent years
has consisted of refugecs: as of June, 2001, mmwmanﬁnmuedZ,DOOOOOMghmmfusnﬂ
in Pakistan, and as of December, 2000, an estimated 1,500,000 were in Iran * These figures
demonstrate that a significant segment of the Afghan population was never under the control of
the Taliban militia. It is unclear how strong was the hold of the Taliban militia before the
conflict, in light of the rapid military successes of the Northern Alliance in just a few weeks,

* A R - - e

Indeed, the facts appear to show that Afghanistan appears to have been divided between
different tribal and warring factions, rather than by any central state as such. As we have noted,
the State Department has found that Afghanistan was pot under the control of a central

. government, but was instead divided among different warlords and cthmic groups. The Taliban
militia in essence represented only an :thmcally?uhmnmovcmm,a“mhnlmhna,“"lhat.dzd
pot command the allegiance of other major ethnic groups in Afghanistan and that was :ppm!ly
unable to suppress endemic violence in the country. As a prominent writer on the Taliban’ militia
wrote well before the curreat conflict began, “[ejven if [the Taliban] were to conquer Ilu: nozt.h. It
would not bring stability, only continuing guerrilla war by the non-Pashtuns, but this time frcm

bases in Central Asia and Tran which would further destabilize the region. ™ e

Second, again even before the United States air strikes and the successes of the Northern
Alliance, an organized governmental administration did not exist in Afghanistan. Oneexpmcn‘--— =
the Taliban concluded that the country had

cnsndmmslulﬂ:hl:ﬂal:mdvthmlﬂ:t:ﬁnlsmﬂlsmudumynd. ay;
- The catire Afghan population has been displaced, not once but many times over. -

ThcphyﬂuldcsuucnunofkabulhumnuﬂumtomeDrﬂdmafth:hte

twentieth century. . Thmummblmormmﬁ-ammuﬂha:mmm

"mmwsn C. McDowell, Comtermporary Practice of the United States Relating 1o International Law, 71 Am. ], Int'l
L. 337 (1977).

“See ONNcom Mln-Depth Specials, War Against Terror, available a1 hup/www cun.comVSPECIALS/2001/
ndecomainfugecmap html (visited Nov. 1, 2001). Other estimates are Jower but still extremely large numbers,
Sucg.ﬁwﬂm,mulﬂ{mmlJvﬂmA!;hmhwmhhmﬂ.

Goadmmulls

I mm 213,
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socicty — even at the lowest common denominatar of poverty. . el
. lslbhckholcthn:ssunhngmmrmghhommihﬂhmtfndnmdlhcsmugghng st
of drugs and wespons, undermining them in the process. . . Complex’ :

rchnonshipsofpuwuanﬂ:ulhoﬁtybuihupmmwicshavebmkmdnwn
completely. No single group or leader has the Jegitimacy to reunite the country.
Rather than a national identity or kinship-tribal-based identities, territonial
regional identities have become paramount. . . . [T]he Taliban refuse to define the
Afghan state they want 10 constitule and rule over, largely because they have no
idea what they want. The lack of a central authority, state organizations, a
methodology for command and control and mechanisms which can reflect some
level of popular participation . . . make it impossible for many Afghans 10 ar.cepl
the Taliban or for the outside world to recognize a Taliban government. . .. No
-.warlard faction has ever felt luclfﬂcnsiblc for the civilian population, but the
Taliban are incapable of carrying out cven the mlmmu:T:TJTm—" crtal Work™ Y v
because they believe that Islam vﬂl take care of everyone. ;

Another expert reached similar conclusions:

Afghanistan today has become a violent society, bereft of political institutions that
function comrectly and an cconomy that functions at all When thig is goupled g
with the destruction of population and the physical nfrastructure. . ., it
clear that Afghanistan is a country on the edge of collapse, or at least profound
transformation. . . . With the Taliban, there are few meaningful govcmmmt:l
. mmmrcsmdhnlethztacmaﬂyﬁmcnum”

o -

The Statc Department also came to such conclusions. In testimony early in October 2001 before
the Scnate Forcign Relations Comn:unc:s Subcommittee oa Near East and South A.s:an Affairs,
Fuss:stanl Seccretary of State for Soulh Asian Affairs Christina Rocca explained that:

[t]wm:y—two years of conflict have steadily devastated [Afghmu!m]. dcsmyﬂi
its phys:c.nl and political infrastructure, shattered its institutions, and wrecked its
socio-cconomic fabric. . . . The Taliban bave shown no desire to provide evunh:
most rudimentary health, education, and other social services expectied of a.ny
government. Imtcad,th:thcchoscnwdwotclhmmtowapngm | = -
on the Afghan people, and exporting instability to their nmghhors |

Rather than performing nommal government functions, the Taliban milita cxhibited the
charsctenstics of a riminal gang. The United Nations Security Council found that the Taliban
militia extracted massive pmﬁu from illegal drug trafficking in Afghamstan and subsidized
terrorism from those revenues. ™

"ﬂuzm-m 212-13.

Gu-odnu,npm,nlw-o'l 115,

"WumquSmWMMﬁmlMIﬁﬂbmﬁrﬁnnm

Dirater  in Afghanistan (O 10, 2001},  svalable 2t bEpufeeww osiofo state pov/

regional/nea/sa sia/s (ghanftexs/101 Oroca tm (visited Oct. 19, 2001).

BSee UN. Seamity Council Resohuicn 1333 (2000). available at Bop-/www yale cdu/lswweb/avalon/
. sept_1Vanscgres 1335hmm (finding that “the Taliban beoefits directly from the cultivation of illicit opium by
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Third, the Taliban militia was unable to conduct normal foreign relations or to fulfill its
international legal obligations. Indeed, the public record shows that the Taliban militia had
become so subject to the domination and control of al Qecda that it could not pursue independent
policies with respect to the outside world* Publicly known facts demonstrate that the Taliban -
was unwilling and perhaps unable 10 obey its intemational obligations and to conduct normal '
diplomatic rclations. Thus, the Taliban has consistently refused to comply with United Nations -
Security Council Resolutions 1333 (2000) and 1267 (1999), which called on it 1o surrepder
Dsunab&.nIadmwjuniumdmukcothaacﬁmmabuettnwinnbuedinﬂghmistu"
Those resolutions also called op all States to deny pamission for aireraft 1o take off or to land if
they were owned or operated by or for the Taliban, and to freeze funds and other resources
owned or controlled by the Taliban. The Taliban also reportedly refused or was unable to
extradite bin Laden at the request of Saudi Arabia in Scptember, 1998, despite close relations

m—

between the Saudi government and itsclf, As a result, the Saud] government expelled the Adghan "

chargé daffaires™ The Taliban's continuing role in sheltering and supporting those believed 1o
be responsible for the terrorist attacks of September 11, 2001 placed it in clear breach of?
international law, which required it to prevent the usc of its territory as a launching pad for
attacks against another Nation % :

gwlwmmmm.mmm“m.m. T

See, eg, “2 US. Targess Bound by Faze.” The Washingion Post st A22 (Nov, 14, 2001) (*Accordmg, to Thomas

i nmmu&Udmchmwlmem.&Mhdﬁﬁmm
mm&m“m“wmmnmmuﬂmmm&mmwh“
cenvincing them that they were a1 the bead of & world-wide lslamic ressissance. ‘Al Queda ended up dijacking a
wmdmrwm-ummmwndmnmmuummmwmw
binladmwut‘my.vuyﬁghl‘byI99l.‘):"Bled=nPnidCuI;FurTllibsn,“ﬁHFuhhngmuAl (Nov.
';I‘D.IDDIJ(W;chhnby[m?dmuumdﬂohlqmumpﬁuofﬁﬁhnm].

UN. Security Council Resolution 1333 “strongly condemafed]” the Talibas for the “sheliering ad training of
terrorists and [the) planning of terrovist acts,” and “deplor(ed] the fact that the Taliban continues to provide a safe
hmmUnmtn’nhd:nndmlﬂnr-'himmdnlb:!nmdnnd‘irhhmhnpm&:auhuln[tnwinmlnh
ﬂm&mh&nmﬂdumwnmhma-huhmﬂhummml
terrorist operations.® U.N. Security Council Resohmion 1214, 113 (1998) enjoimed the Taliban to stop providing &
sanctuary and training for terrorists. U.N. Security Council Resohmion 1267, 1 2 (1999), stated that the Talfban's
failure to comply with the Coumnedl's 1998 demand comstinited & threat to the peace, See Sesn D, Murpby, Efforts to
WM@MBhMﬂ.HMJ.MLMM}. .
"Sn Yossef Bodansky, Bin Laden: The Man Who Declared War on America 301-02 {2001). S 5
hWF.mwmwhngmhﬂwbdnwmﬂ Trade. Center and
Mmam-mknmmmmwmﬁummmnw (as b
mwummwm}mwﬂmmmmmww&mwu&m

-

L ] g
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. Fou&,mTlh'bmnﬁﬁmwwtmgnizndumclegi&mueguvmﬂ
Afghanistan by the United States or by any member of the international community except
Palostan. Neither the United States nor the United Nations ever recognized that the Taliban
militia were a govermment. The only two other States that had maintained diplomatic; relatigns. ;.
withitb:fmmcmmlnmﬂimbcgmﬁmdiﬁnhiamdﬂnumedﬁnhﬂm&qu;)m
scvered them.” Even Pakistan had withdrawn its recognition before the end of hostilities |
between the United States and the Taliban forces, Munfwna.‘mﬁmlmmgnizcﬂggTaFmp vy
militia as a government demonstrates that other nations and the United Nations concur in our &
hdm&um:TmMmﬁmwumwmmtmmmﬂmmmiﬁm 4

as a Nation State. '

#
14
SEfepRe a4 o.

-.Basgd on the foregoing, we conclude that the evidence supports the conclusion that
Afghanistan, when largely controlled by the Taliban, famled some, pa
ordinary tests of statchood. Nor do we think that the military successes of the United States and
the Northem Alliance change that outcame. “Afghanistan was stateless for the relevant periog of s
lhcconﬂict.tv:nifnﬂameﬂomAytmmlitbomwcsaSmcmgnirdbyth:Uniwd
Nations, the United States, and most other nations.® If Afghmistan was in a condition of
statclessness during the time of the conflict, the Taliban militia could not have been considered a
povernment that was also a High Contracting Party to the Geneva Conventions. _ |

SRR LR R T T R

The conclusion that members of the Taliban militia are not entitled to the protections
accorded to POWs under the .Geneva Conventions reccives further suppart from .other
arguments. As we have already suggested, there is substantial evidence that the Taliban and al

. Qacda were so closely intertwined that the Taliban cannot be regarded as an independent actor,
and therefore cannot stand on a higher footing under the Geneva Conventions than al Qaeda
Mullah Mohammed Omar, the spiritual leader of the Taliban, appears to have been particularly
susceptible 1o the more sophisticated leadership of al Qacda, who “introduced him to, the world

—tma =

fomuuﬁ:binl.-h,hm,mlwm");:-dmw.uﬂndkmmmwm
Responses 1o Terrorism, 22 Hous. J. el L. 3, 4042, 51-54 (1999), e e
V' See A Look at the Taliban,* Sept. 30, 2001, available - &t

wrwrw uga 1 (visited Oct 19, 2001), Indeed, Pakistan had been the

See ‘Taliban foctic move hastage  ploy” Aug. 8, 2001, availble at
Bopu/fwww. janes comiregional__pew/asin_pacifichnewsjid/jid010808__1_ n shrml (visted Oct 19, 2001). © -
wcammmummaumus:uwhnmmmimw
Aﬁhmim‘smmmdmmhﬂnuﬂmmmﬂmlybmmkmw.
mmumsmmmwummanmummgmorm
memmn?l.liﬂwl).mhﬁ ;

(visited Nov. 19, 2001), expressed ~swong suppant for the efforts of the
mmuMMammmammwmmrmwum
(cmpl:.uillddd),'mm&]!{mmeMNwapﬁyIMMiﬂwﬁnﬁn‘Aﬁh

e -
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of Islamic radicalism, global jihad and hatred of the United States,” who cxercised great religiobs
and ideological influsnce over him, and who furnished him with personal favors such as a bomb- 3
proof bouse in Kandahar.” In particular, Omar, who was bom into poverty, and was! vixtually

mmmmmmamdyﬁmmmmumwhomudﬁmpmng;

vision of an intcrnational Islamic revolution *®

L
?\.

gl

Al Qacda also provided substantial material assistance to the Taliban militia It made .

large sums available to Taliban leaders, and supplied them with “a stcady stream of guerrilla
fighters to assist the Taliban in their continuing battles with the Northern Alliance.™' Because
the Taliban was not equipped to maintain control over Afghanistan in the face of armed
opposition from otber factions, the Taliban became increasingly dependent on the money,
weapons, recruits, and well-trained soldiers provided to it by al Qaeda Al Qaeda in tum
depended on the Taliban o provide it with bases for training and a refuge from the United

—— —— (N -

States. Over the course of his dealings with it, bin Laden “pumped tens of millions of dolars

mto the Taliban, provided it with his most clite Arab fighting forces, and integrated his Qaeda
network into key portfolios within the Taliban government. ... [T]be two [movements) bad Tong
since melded together as one, through money, combat, and a shared radical interpretation of
Islam.™?  Further, both because al Qacda was capable of mustering more formidable military
forces than the Taliban at any given point, and because failure to protect bin Laden would have

cost the Taliban the support of radical Islamists, it may well have bem..imppm'_l;lp..igt-%w.- - —

Taliban to surrender bin Laden as directed by the United Nations, even if it had been willing 1o
do.® lnanycvcnl,bymnlinuingtnhuborbinhdmmdalQaudaandtnauisllhmi..nmq:_:ﬁgl
ways, the Taliban became complicit in its terrorist acts. Taking all these facts into account,
together with other non-public information that may be available to the Executive, we think it
flirmchmtnizcthleh'nmmiﬁﬁaasﬂm:ﬁnnﬂlyimutwmndwithalQacda.mdthmfo:con
the same footing as al Qaeda under the Geneva Conventions.

= et -
_ Implications er the verter .

(LY Funt v
Whﬁhﬁbascdontheﬁmlhﬂhfghmisﬂnmafaﬂed&ammonlhcﬁcwﬂ!ﬂ
Taliban was functiopally indistinguishable from al Qacds, the view that Afghanistan had ceased
1o be a party to the Geneva Conventions has two immediate ramifications. First, .common
Article 2 — and thus most of the substance of the Geneva Conventions — would not apply to the

members of the Taliban militia, because that provision only applics to imemational wars between

two State Parties to the Conventions. Second, even common Article 3's bmcstandu"ﬂawnul
not apply. This would be so, not only because the current conflict is not a nan-international
:onﬂistsubjmwmﬁdcs,bmmubmmmmAni:lcSmmnsnnlyanon-

mtemational conflict that occurs “in the temitory of one of the High Contracting. Parties”

:Mmy&qun.zummmmnmm,mmmumuaum1.20011: lo. ‘K

inﬁ:uLﬂntmmm(@hn&hhﬂﬂ;ﬁmdbhmww;ml
:l.m:h:rutmmiedbhhda
nlﬂnhelnvhund‘c’mlad;mmﬁ. )

Michael Kranish and Indirn AR. Lalslomnan Partners in "Jihad': Bin Laden Tier to Taliban: How Odd
Alliances Marked Bin Laden's Path, in The Boston Globe (Oct. 28, 2001), 2001 WL 3958881, This article coutxins
especially detailed information about the close linkages between the two movements and their leaders, ..

Pmm:mmwmshmww @n expert on the radicol leader says 1argening the Saudi
dissident won 't eliminate his threat, m Newsweek (Sept. 14, 2001), 2001 WL 24138958
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(cmphasis added). Hﬁtghmmmnotal-hgh %Mmlml !d@'ﬁ‘”" .

conflict, then a non-international conflict within its temitory does not fall within the terms of
Article 3.

We have considered the argument that, even if our conclusions held during the period °
when Afghanistan was largely under the Taliban’s control (and thus in a condition of

statelessness), they have ceased to hold in Light of the Bonn Agrecment.  Afghanistan now has
an intcrnationally recognized povernment, and on that basis it might be argoed that it has
resumed its status as a High Contracting Party under the Geneva Conventions. It could then be
argued that the protections of those Conventions - including the protections for prisoners of war
— now clothe the Taliban militia, even if they did not during the Taliban's ascendancy.

This reasoning would be mistaken First, even if Afghanistan now has a recognized

government, it docs not necessarily Tollow thal iis siatus as a party (0 the Conventions s be&@
completely restored. Afphanistan still may not be in a position to fulfill its Con\rman e

responsibilities, and thus should not yet be accorded party status under the Conventions.* Thus,:
even though Germany had some form of govemment when the Supreme Court decided Clark v.
Aﬂmin19i?;mmmdmlmmﬂmlhuﬂmym“inapoﬁﬁunmmfmmimm
obligations™ was a political question, meaning that it rercained open for the President to decide
whetherﬂ:cuzaryvanmnmywasmcﬂ'wt W::xputthﬂlhcmuwouldprol:wl

recognize that it rests solely within the President’s constitutional authority o d:tenmm: wh:?h:r it

Afghanistan has yet returned to the status of a state party to the Conventions. 29

Second, the jurisdictional provisions of the Conventions (common Articles 2 and 3) still
remain inapplicable to the conflict between the United States and the Taliban militia.  This is the
case even assuming that, with the substantial cessation of that conflict, the status of Afgham:‘tm
as a party to the Conventions has been restored.  Article 2 states that the Convention shall apply
10 all cases of declared war or other armed conflict between the High Contracting Partics. But
there was no war or armed conflict between the United States and Afghanistan duning the period
before the Bonn Agreement if Afghanistan was stateless at that time.  Nor, of course, is there a
state of war or anmed conflict between the United Stales and Afghanistan now. Likewisc, Article
3 stales that certain basic standards shall apply in the case of “an armed conflict not of an
mmmundchmmmgmﬂntmm of onc of the High Conmm.ng Parties.”. The
most patural reading of this provision is that the conflict must have occurred in the u:mtury u{a
State that was a High Contracting Party at the fime of the conflict. So understood, A.mcch
would not apply to the conflict with the Taliban® Because the jurisdictional provisions remain
inapplicable even if Afghanistan’s swtus as a Convention party has been restored, Tu.libun
prisoners remain outside the protections of the Conventions. As a result, they do not, ﬁr.lr
example, fall under the definition of “prisoners of war” in Geneva Convention IT1, art. 4.

-3

“Mmmmmmmmm“umm:mhuamhmw

since 1973, when the king was ousted. . ., They have been cut of practice at secing themselves as having a central

w&wlycfmkind." K.:un%thwdll..dﬂmlmhﬂdh m LS News & H’addﬂepoﬂ{Da:.l? 2001).

2001 WL 30366330 (quoting Thomas Gouttiexre of the University of Nebraska-Ormba).

5 331US. at514
hldﬂﬁm.unhnmﬁ,hh!nmdmmpphubhmmmﬁmnughﬂnﬂundmd

an microational character,
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Fuwthermore, even apart from the question whether Afghamstan was or remains’a

state, there arc specific reasons why Geneva Convention 10, relanng 10 POWSs, would not apply

to captured Taliban militia. First, Article 4 of Geneva Convention Il enumerates particular

categories of persons who are entitled to POW status. In our judgment, Taliban captives do not

fall within any of these categorics, inchuding that of Article 4(A)(3), “Mcmbeys of regular x amed,

forces who profess allegiance to a government or an authority not recognized by the

Power.” Aswthlvcthmxd.lthmdemommdulmostlllmmbuscfth:wuﬂd

commumity, including the United States, refm.admrncumuchaﬁhmmﬂuu:u!hz

govemment of Afghanistan. Of the handful of States that did recognize jt," all but:Pakistan=
withdrew their recognition soon after the start of the conflict, and Pakistan Jater followed suit

Thus, the Taliban cannot cven be considered “a government or authority” at all for purposes of

According the Taliban militia the status of the armed forces of a government, even when no

u" ? 1‘
.:. -

.

#

this provision, since 50 other state in the world viewed the Taliban militia a¢ qualifying as one. ! *

other country in the world considered it as such, would be lantamount o allowing any polGeal
or viclent movement to simply declare itself to be a govemment. Enjoyment of the rights and
dutics of a sovereign state should not be 5o casily accorded as by self-identification. e 1

Second, even if a polilical group or movement could be considered to be “a government
or authority” within the mecaning of Article 4(A)3), that group or movement would have to
demonstrate that it considered itself bound by Geneva Convention III in ordey to be in 2 px
to claim the Convention’s benefits.  Your Department, however, informs us that the. Txh
militia failed to confinm its acceptance of the Geneva Conventions, did not fulfill its nhhgauons.
and it did not act consistently with the most fundamental obligations of the laws of war,, such as
the prohibition on using civilians to shield military forces. :

gt B |
-‘vl--

Third, cven if the Taliban conmd.cmd themselves to be a party to Geneva Cunvq:tmn I,

" or cven if they had stated publicly that they would comply with that Convention's prnv:sm:_;s and

in fact did so, Taliban captives would still have 1o meet other requircments of Article 4,10, be
entitled to POW status. For example, Article 4(A)3) only covers “[m]embers of regutnr _gxmgf
Jorces™ (emphasis added). The Taliban militia, it scems, cannot be o characterized. T
Aruclc-i(A}ﬂ]murdsPOWmmmpmwhommimrcmdumnodfomﬂ-tc
“[m]cmbc:s of other militias and members of other voluntary corps, including those ofmgnuzd
resistance movements.” Nevertheless, Article 4 makes clear that thesc combatants’ |&re only

efforded POW status if they meet cenain conditions, including “that of being commanded by.a -

person responsiblc for his subordinates,™ “that of having a fixed distinctive sign recognizable at a
distance,” and “that of conducting their operations in accordance with the laws and customs of
war.”" Your Department advises us that the Taliban militia’s command structure probably did not
meet the first of these requirements; that the evidence strongly indicates that the requirement of a
distinctive uniform was pot mzl;lth.hnthemquuuuml of conducting opmnonsmaccordm
with the law and customs of armed conflict was not met. Accordingly, we think that Taliban

captives do not qualify for POW stats nlhuummbeﬂofrcguluumcdfomorﬁ s

combatants of other kinds covered by the Conveation.”

rical lication of th oy

nw"mmmmw?mmmmmuaﬁﬁwmw narure of such information, rd

25 PR = [ W
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We conclude by addressing a point of consi e'siguiicance: V1o sy 1
provisions of the Geneva and Hague Conventions do not apply in the curyent’ condlicfoyi \
Tabban militia as @ legal requirement is by no means to say that the principles;of the law of -5

armed conflict cannot be applied as a matter of US. Government policy! *The Presideat as' - & 3

Commander in Chief can determine as a matter of his judgment for the cffigient pmxég.lfi‘ign.q{v_wtfg, 3
the military campaign that the policy of the United States will be 10 enforce customary standards’ =7 0.
ol'lhcmgfquMTmmmwpmﬁmymmimmmm L
Thus, for example, even though Geneva Convention III may pot apply, the United States-may’ 'h"."
deem it a violation of the laws and usages of war for Taliban troops to torture any American .-
prisoncrs whom they may bappen to seize. The U.S. military thus could prosecute Taliban
militiamen for war crimes for engaging in such conduct® A decision o apply the principles of

the Geneva Conventions or of others laws of war as a matter of policy, not law, would be fully
consistent with the past practice of the United States. PR

———— e s —_——

r
4 -

United States practice in post-1949 couoflicts reveals several instances in which our . .. -
military forces have applicd the Geneva "Conventions as a matter of policy, without®
acknowledging any legal obligation o do so. These cases include the Wars in Korea and
Victnam and the interventions in Panama and Somalia.

Korea. The Korcan War broke out on June 25, 1950, before any of the 1511'“' State 3
partics to the conflict (inchuding the United States) had ratified the: Geneva Conventions » P - %
i Nonetheless, General Douglas MacArthur, the United Nations Commander. in Korea, said that ;
his forces would comply with the principles of the Geneva Conventions, including those relating
: to POWs. MacAsthur stated: “My present instructions are to abide by the bumanitarian
. principles of the 1949 Geneva Conventions, particularly common Article three. In addition, I
bave directed the forces under my command 10 abide by the detailed provisions of the prisones-
of-war convention, since I bave the means at my disposal to assure compliance with this

r convention by all concerned and have fully sccredited the ICRC delegates n::cordmgly"f' ob s

Yiet Nam:—The United States through the State Deparunent took the position that the
“Geneva Convention [ indisputably applics to the armed conflict in Viet Nam,” and therefore et
that “American military personnel captured in the course of that armed conflict are entitled to be
treated as prisoners of war.”™ We understand from the Defense Department that our military
forces, as a matter of policy, decided at some point in the conflict to accord POW treatment (but - - -
not necessarily POW status) o Viet Cong members, despite the fact that they often did not meet
the criteria for that status (set forth in Geneva Convention IIL, art. 4), eg., by not wearing
uniforms or any other fixed distinctive signs visible at a distance.

“mmmnuammmmamummduwmmmmiﬁm
woops to adhere o standards of conduct recogaizd under customary intermatiopal bw, and could prosccute * T
offenders for violasiens. As cxplained above, the President is not bound to follow these standards by law, but may
dircect the armed forces 10 adhere to them as & matter of policy. B i
Quoied in Joseph P, Bialke, Usited Nations Peace Operations: Applicable Noxms and the Application of the Law
of Asmed Canflict, 50 AF.L. Rev. 1, 63 n235 (2001). ‘i R
Enndemen) of American Milisary Personnel Held by North Viei-Nam 1o Treatment as Prisoners of War Under the
Gﬂm&nmwnoflkfhmmmﬁc?wafhm‘nq{hr,m,u. 1966, reprinted in Joha Norton
Moore, Law and the fado-Ching War 635, 639 (1972).
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Pangma. The United States’ mmcnn?nmma

United States had never recognized General Mafivel Noriega, the commander of the Panamanian
| Defense Force, as Panama's legitimate ruler. Thus, m the view of the executive branch, the :
conflict was between the Government of Panama assisted by the United States on the onc side |
and insurgent forces loyal to General Noriega on the other. It was not an international armed” |
conflict between the United States and Panama, another State, Accordingly, it wasnot, in the '
executive's judgment, an imcmational armed conflict governed by common Article 2 of the
: Geneva Conventions.™ Nonetheless, we understand that, as 2 matter of policy, all persons **
| clpnnndo:daa.inadbytchniudSnminﬂwinlavmﬁon-includingcivﬂimandmmhe_ts ‘
i ol'panmilim-yfmuwcllasnmbasof!h:?mmmﬁznbd’ms:}‘m-wmnmadI
consistently with the Geneva Convention III, until their precise status under that Convention was - i
determined. A 1990 letter 1o the Atiomey General from the Legal Adviser to:the;State ; ;i w2
. Department said that “(i]t should be emmphasized that the decision 1o eXlend basie PrisORpr pwar e —————
| protections to such persons was based on strong policy considerations, and .was not necessarily, weqy *y
|

-ﬂb.r' i

" e

rasas

based on any conclusion that the United States was obligated to do so as a matter of law.™” Zcns

Interventions in Somalia, Haiti and Bosnia. There was considerable factual uncertainty
whether the United Nations Operation in Somalia in lste 1992 and carly 1993 rose to the level of
&n “armed conflict” that could be subject o common Article 3 of the Geneva Conventions, .
particularly after the United Natiops Task Force abandoned its previously neutral Tole and ook e~ "%
military action against a Somali warlord, General Aideed. Similar questions have arisen in other
peace operations, including thosc in Haiti and Bosnia It appears that the U.S. military has
decided, as a matier of policy, to. conduct operations in such circumstances as if the Geneva
Conventions applied, regardless of whether there is any legal requirement to do so, The U.S.

-y -
-

| 7 See United Siares v. Noriega, 117 F3d 1206, 1211 (11 Cir. 1997), cert. demied, 523 US. 1040 (1998), - .
[ See Jan E. Aldykicwicz and Geoffrcy S, Com, Authority to Court-Marsial Nom-US. Military Personnel for
: Serious Violations of Internasional Mumanitorion Law Committed During Interncl Armed Conflict, 167 Mil. L. Rev.

74, 77 2.6 (2001). In Unired Siates v. Noriege, 808 F. Supp. 791, 794 (S.D. Fla. 1992), the distriet court beld that
i the Undited Suies’ intervention in Panums in Iste 1989 was an intermational srmed comflict under (cammmop) Asticks 2
| of the Geneva Coavention I, and that General Noniega was extitied to POW status. To the extent that the holding

- deterume whether & coaflict is betwoen the United States and mother *State®
! e President’s view the other party is 3 *State® x not, we disagree with it. By assuming the .
Tight o deteromne mmwﬁmuﬂmﬂh-ﬁhfm—n&&nﬁﬁw .

Mmhuﬂhagﬂn&rmpﬂﬂhﬁﬁm:%mdm-mmmm
wsmped the recognition power, 4 constituons) authority reserved to the President. The power to determine whether
| 4 foreign government is  be accorded recognition, and the related power o determine whether a condition of
; statelessness exists in a particular country, @re exclusively executive. Jee, eg. Baker v. Carr, 369 US. 186, 212
a (1962) ([Rlecogaition of foreign govermments so strongly defies judicial treamment that withou! executive
mpnlimlfweipmhhmﬂﬂﬁ'lﬁpﬂknfwmw“kmunﬁp.-'.'w’.
recopuition of belligoreacy abroad is an executive responsibility. . . .7) (citation omined); Kemnets v. Chambers, 55
US. (14 How.) 38, 50-51 (1852) ("[T]be question whether [the Republic of] Texas [while in rebellion against
: Mexico] had or had oot at that time become wn independent state, was & question for that department of our 77 -
i povemment exclusively which is charged with owr foreign relations.  And until the period when that department
m:_umhhmmhhmm..-mmwm...Tmsuapulurm:
Mexican temitory.”); Mingial Fire & Marine Ins, Co. v. United Parcel Service, 177 P34 1142, 1145 (9* Cir.)
(*[T]he Supreme Court bas repeatedly beld that the Constitution comzmits to the Executive branch alone the
gmnﬂhmm&avmﬁn-mfwﬁmnﬁmﬁ.mwﬂlus.ﬁl (1999). e e
mfﬂﬁmewhmm fram Abrsham D. Sofaer, Legal Adviser, St
. Departroent a1 2 (Tan. 31, 1990). :
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Army Opcratiopal Law Handbook, afier noting “[n peace: Sy such) as; fhose Ha T ST
Somaha,!laiﬁ,mdﬂo:nia,thcquﬁﬁm&aqumﬂyarmswhuhﬂ'me[llw.ofwm']legﬂ}y S

. npplj.cs,"stal:sth.uitis“theposiﬁnnuflh:US,UdeNATOthuthcirfomwﬂlapply!l}e oi:?
*principles and spirit’ of the [law of war] in these operations,”™ " Bt e H

. - 24
T PEPRET |

Nl e 3L, vy
: o ey ot _-_\,...'._.: am o =T
E. Suspensi eva tions as to Afghanisign’ ="~ iREITU-
Rt ARSI e $¥

F Bl < e _—
Even if Afghanistan under the Taliban were not decmed to have been a failed State, the - % [
hwdmmﬂdmﬂwd&:Gmn&nvmhmumonmymmhM i oped
military action. As a constitutional matter, the President has the powm':é'égﬁpapcjfcm gif, TN
of some or all of the obligations of the United States under the Conventions suspended.. Such a
decision could be based on the finding that Afghanistan lacked the capacity.to fulfil].its teaty,
obligations or (if supported by the facts) on the finding that Afghenistan was in material breach
of its obligations. oA — — ’ ‘

As the Nation's rcpresentative in foreign affairs, the President has a vancty” aft
constitutional powers with respect 1o treatics, including the powers to suspend them, withhold
performence of them, contravene them or terminate them. The treaty power is fundamentally an
executive power established in Anticle II of the Constitution, and therefore power over treaty
mnm:ﬂaadﬁumdmmhymcsmmwithinlhehssidpu{s lenary authority. We i
have recently treated these questions in detail, and rely upon that advice Berer?s - o oo oo e ey

The courts have often acknowledged the President’s constitutional powers with respect 1o
treaties. Thus, it has long been accepted that the President may determine whether a treaty has
lapsed because a foreign State has gained or lost its independence, or because it has undergone
other changes in sovereignty.”® Nonperformance of a particular treaty obligation may, in the
President’s judgment, justify withholding performance of one of the United States' treaty
obligations, or contravening the treaty.” Further, the President may regard a treaty as suspended
for several reasons. For example, he may detcrmine that “the conditions_casential to_[the
treaty’s] continued cffectivencss no longer pem.in““ The President may also dﬂnmxg:_‘ll}l{.'

», Quoted in Bialke, supra, at 56. sttt
s«um&mm.ﬁmmnmmmm»unmsgﬁgy
MMJmnYm.mmmeﬂcﬁuofuwmmanhmlm.
Spn:tham:l,Oﬁuqu:gﬂCmd,Rt:Jmﬂwﬁ@q{ﬁtHuidauh&npﬂd&mmhmﬁiouqfdcm
Treaty (Nov. 15, 2001); see alvo Memarandum for William Howard Taft, IV, Legal Adviser, Department of State,
Mhh?mmmwmmauwwk-mu Constinutional
’J‘lﬂflon'qw Withdraw Treanies from the Semate (Ang. 24, 2001). -
See Kennett, 55 U.S. at 4748, 3); Terlinden, 184 US, al 288; Sarcep, 109 F3d a1 171 (collecting cases).
mmmhimwummmmmum{mmm}am
mummummﬂ-ﬁmmumﬂrmwhdﬁmm
Ptmdm'xmnn‘ulinm!pomhnid,'iﬂd:ﬂhtﬂﬂﬁghﬁ:mo[lkmhﬁmofﬁmmhs _
forcign Country, whether the new rulens are competent organs of the National Will and cught to be recognised or ™ -
@Mwh-ml@nﬂyﬂuhmhummmwmmmm&md'
pVIg operation or not 1o such treaty.* Alexander Hxmilton, Pacificus No. | (1793), reprinted in 15 The Popers of
Alezander Hamilton 33, 4] (Harold C. Syrett et al. eds, 1969) :
" See Taylor v. Morton, 23 F. Cas. 784, 787 (C.C.D. Mass. 1855) (No. 13,799) (Curtis, Circuit Justice), af'd 67
US. @Black) 481 (1362) -
International Load Line Convention, 40 Op. Atr'y Gen. 119,124 (1941). Changed conditions have provided a
Mhm:&h?mﬂmhvnwmﬁuhﬁ:m Fﬂﬁnwle,in]ﬂ?,?:cdduﬂhny._h!_ﬂngc!:h

. m ity ghd b
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matenal breach of a treaty by a forcign government has rendered & treaty oo
but void, as to that government.” T ), e ;

T IyeE DT o
The President could justifiably exercise his constititional mwsqva%g’by
regarding the Geneva Conveations as suspended in relation to Afghanistan. The basis for such

A P ¥ Lo

determination would be a finding that under the Taliban mlhhl..Afgh.amstm &,;mﬁmg_:m_. pe
jerrorist |

violations of intenational law and maintained close relationships with imemational

&

organizations such as al Qaeda, which have attacked wholly civilian targets by surprise artack - 8 s

)

As a result, Afghanistan under the Taliban could be held 1o have violated basic humanitarian
duties under the Geneva Conventions and other norms of international law. Nooperformance of
such basic duties could be taken to bave demonstrated that Afphanistan could not be trusted 10
perform its commitments under the Conventions during the current conflict.” After the conflict,

the President determine that relgtions wads tbs Geneya Conventions with Afghanistan had been

restored, once an Afghan government that was willing and able 10 execute the country’s treaty
obligations was sccurcly established. Furthermore, if evidence of other material breaches of the
Conventions by Afghanistan existed, that evidence could also furnish a basis for the President "
decide to suspend performance of the United States' Convention obligations. A decision to |
regard the Geneva Conventions as suspended would not, of course, constitute a “denunciation” |
of the Conventions, for which procedures are prescribed in the Conventions.® The President

Wi

suspended the operation of the London Naval Treaty of 1936, “The war in Europe had caused several coptracting

parties to suspend the weaty, for the obvious reason that it was impossible to limit naval amaments. The notice of
tenmration was therefore grounded on chanped circumstances * David Gray Adler, The Constinefion énd the

;Mbanqrnmﬁn,lsul?ssj. pe e L

See. eg. Chariton v. Kelly, 229 U.S. 447, 473 (1913); Escobedo v. United Stases, 623 F.24 1098, 1106 (5* Cir,),

cert. denied, 449 U.S. 1036 (1980). s A S B
'llnponibl:fm&:?mid:mhnxqmdamﬂﬂlmﬂmﬂyuhoubutmmuﬂh:piﬁumltt'ﬁ'c'z:r;?n

IQSE,uUmdShmnupmdndhpuﬁmmofmnh&wmwﬁnmc&cmityrmty(m}sm].

TLIAS. 2493, 3 US.T. 3420, entered o foroe April 29, 1952, as to New Zealand but pot as (o Australia Sie

Marian Nash (Leich), | Cumulative Digest of Untted States Practice in International Law [981-1988, at 127981,

' See. eg., Geacva Convention I, art 142, The suspension of a treaty is distinct from the demunciation or /
termination of one. Sumkmnyamuammmummmw.u

contingent Upon cirvumstances that can be altered by the actions of the partics t the treaty, Morcover, at least in the

United States, suspension of & weaty can be reversed by unilateral executive action, whereas termsnation, which -

mﬂhlﬂﬂthﬂﬂﬂtkhh&aﬁm:mdhupdnnrmmduhﬁomﬁmmummw
o & nEw trealy in order 1o be undone. See Oliver J. Lissitryn, Treanes and Changed Circumstances (Rebus Sic
Stantibuz), 61 Am. J. 1ot’] L. 895, 916 (1967) (It is difficalt to see bow 4 right of suspension would present greater
hﬂ;mﬁhm:righdumhnim.'}. - .
hmmmmauma-mcumﬁmmmmm‘mm
suspension) is recognized as permissible under intermetional law. A;ﬁcl:ﬁﬂoflhevizml:mvuﬂionc:plidﬁy
mnﬁnhmhndnm'mmkuhm" “[Ujader both treaty law and poo-forcible reprisal law as a

mamﬁuwuummwmﬂemmmmwumn -
Enhancing

wunmhhmhmmmmmmmu.ﬂmnmm
&w::mtmwm:l Neglected Remedy, 39 Va. ). Iot*l L 81, 932 (1999). Although suspension
n!pmhrmwiﬁumzsnmpﬁndmhsuum:adhmwuw,“mm-wg.ofpy

by s
Cmnuium,mhhglth.S.mﬂiNyhfnanmly 2 mater of policy, aud excepting the Tallban
leadership from the coverage of this policy. = i

2%

-

need not regard the Conventions as suspended in their entirety, but only in mﬁt.;ww i
resmases wpnlalle 1

'|f-;
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. Although the United States has never, 10 our knowledge, suspended any pouﬁﬁgf the ’ :
Geneva Conventions, it is significant that on at lcast two occasions since 1949 — the Korean War
and the Persian Gulf War — its practice has deviated from the clear requirements of Article 118 -
of Geneva Convention IIL That Article prescribes the mandatory repatmiation of POWs afterthe * ...
cessation of 2 covered conflict™ Although on both occasions the POWSs mmmvﬁmﬁwh%r i
avoid repatriation, Geneva Convention III provides that a POW may “in no circumstances 7%~
renounce in part or in entirety” the right w repatriation. Morcoves, the negotiating history of the :, . -
Convention reveals that a proposal 1o make POW repatriation voluntary was considered and 11~
rejected, in large part on the ground that it would work to the detriment of the. POWs™ . |
Consequently, withholding of repatristion, even with the consent of the POWS, represented’'a

deviation from the Convention’s strict norms. TR Li e 4 % :
R e e e Vi SR o8 GLORESR R e T .
Korea. The Korcan War broke out oo June 25, : any o ma)0)

partics to the conflict (including the United States) bad ratified the- Geneva- ConventionSsagy s~ 5.
Nonctheless, the principle of repatriation of POWs had long been rooted in treaty and customary. -
intermational law, including Article 20 of the Annex to Hague Convention IV, which states that
“[a]fter the conclusion of peace, the repatriation of prisoners of war shall be carried out as
quickly as possible.”™ Large numbers of Chinese aad North Korean POWs held by the United
Nations did not wish 1o be repatriated, however, and special visions for & and for 3 small -
pumber of United Nations POWSs in Communist hands) wmpmmad: under &qm%ﬁﬁlﬂy PR
27, 1953. “To supervisc the repatriation, the ammistice created a Neutral Nations Repatriation
Commission, composed of representatives from Sweden, Switzerland, Poland, Czechoslovakia,
and India. Within sixty days of signing the Armistice, prisoners who desired repatriation were o

. be directly repatriated ingroupsmth:sid:wwhichlhaybelungudut}uﬁmofthd:.mynggg.
Those prisoners not so repatriated were to be released to the Neutral Nations Repatriation

e e whs

Commission . . . for further disposition™* Aliogether approximately 23,000 POWs refused

repatriation. The majority (not quite 22,000) eventually went to Taiwan.* L g
The Persian Gulf War. At the cessation of hostilities in the Persian Gulf War, some
13,418 Iragi POWs held by Allicd forces were unwilling to be repatriated for ﬁ:’n]’"é'i'_'éu._fi'gin:ig
punishment from their government for kaving surrendered, Notwithstanding the repatriation
mandate of Geneva Convention II1, the United States and its Allies executed an agrecment with

= R —

¢

O e
v v ialan Tl

By

® Anticle 118 ctates in relevant part
Prisoners of war shall be released and repatriated withous delay after the cessation of active hostilities.

hk;hmofﬁphﬁmuﬁem:&ahwmmmwmmmbh
mﬂhﬁﬁa&wummdbsﬂiﬁu,wﬁﬂhgmymmmuﬁnﬂhw i
Pmﬁﬂiﬁd!mbhﬁdmuiw&hysphnﬁmﬁlﬁmhcmmwhﬂ
down in the foregoing paragraph, s
:.:u,- Howard S. Levie, The Korean Armistice Agreement and lis Afiermath, 41 Naval L. Rev, 115, 125-27(1993).
Sum&lﬂwiuﬂucyﬂyﬂ:.lthwﬂfwm!mywath&Ulilnd'hl:r,
1,674 = 1858-59 (2d cd. 1945).
David M. Morriss, From War to Peace: A Study of Cease-Fire Agreemenss and the Evolving Role of the United
Nations, 36 Va. J. Int'| L. 801, 883 (1996). %

. ¥ 14 ar 885,
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Iraq providing for only voluntary repuna?og p#oﬂﬂ a¥
. International Committee of the Red Cross.

-t

F. Suspension Under Internati w B U T S g 2

Although the United States may delermine cither that Afghanistan was a failed State that S8 £4- = 0

could not be considered a party to the Geneva Cmvmﬁnns,.w_thﬂ_lﬁ._g;ﬁqi Conventionsy’ ;";“E}

should otherwisc be regarded as suspended under the present circumstancey, -there mams the’.

distinct question whether such deteminations would be valid 35  matiex ofiptematioHRT AW L. 3
We emphasize that the resolution of that question, however, ‘Mrf:;n#bm"ujaa "_:_ Ty ,"g
‘arc- worth* i Py

constitutional issues, or on the application of the WCA. Rather, Rt 1 wort
consideration as a means of justifying the actions of the United States in the 'world of
international politics. While a close question, we believe that the befter view'is that."-‘m'nﬁ‘t;in",

circumstances, countries can suspend the Geneva Convenbions ¢o
law. ' e Eeravs ecnmay i
> 4
International law has long recognized that the material breach of a treaty can be grounds
for the party injured by the breach to terminate or withdraw from the treaty.® Under customary
internatiopal law, the general rule is that breach of & multilatera] treaty by-a State Party justifies
the suspension of that treaty with regard to that State. “A material breach of a multilateral
by onc of the parties entitles . . ..[a] party specially affected by thché:ch?ﬁﬁ@eﬁgﬂm e
ground for suspending the operation of the treary in wholc or in pant in the relations between
itself and the defaulting State."”'  Assuming that Afghanistan could have been found to be in
meterial breach for having violated “a provision essential 1o the accomplishment of the object or
. mmﬁ:??u ’gf the [Geneva Conventions),” suspension of the Conventions would have been
justified. . . .

LI FEL e -
- e ek aoAnve Laniventicss .
We pote, however, that these general rules authorizing suspension ‘'do_not.apply,to
provisions relating to the protection of the human person contained in treatics of a humanitanan
character, in particular to provisions prohibiting any form of reprisals against persons protected ~=
by such treaties.”” Although the United States is not a party to the Vienna Coavention, some-
wiE e
" Secid.at931 & 0633 : s
" In gencral, of course, » decision by 2 State not to discharpe its teaty chlipations, even when effective ai'a mitier
of domestic law, does not necessanly relieve it of possible imernational liability for noo-performance, See generally
’.f:!;mﬂhwfmc Slide & Boom Co. v. Charles W, Coz, Lid. 291 U.S. 138, 160 (1934).

Sec Legal Consegquences for States of the Continued Presence of Sowth Africa in Namibia (South West Africa)
Notwithstanding Security Council Resolution 276, 1971 LCJ. 16, 47 § 98 (Advisory Opinion hane 21, 1971)
(Isgldfn;lmhl“pﬂphﬂphdhﬂ&tﬁ;ﬁofhﬁmﬁmmmﬂhuchmhmh
exist im respect of all treatica, except s regards mrovisions relating to the protection of the human person cortained
@ treaties of a bumanitarian character. ... . The silence of 3 treaty as 1o the exswnce of such a right cansot be
wuwmmmar.ﬁmmﬁhmmmaummmmm""’ "
s Vaeusa Conveaion on Treaties art. 60(2)b). |
PId art. 60(5). The Vicuna Convention secms to prokubit or restrict the suspension of bumanitarian treaties if the
mhmhmhwm It does ot squarely address the case in which suspension is based,

Bot oo particular breaches by a pasty, but by the pasty’s disappearance as a State or on it 1 ity to perform ity
treaty obligations. S — T

. A e

3] L L L
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lower courts have said that the Convmhun:gbod.lu E:

MmcmmvmumwmmpcmvzuwﬂghmMmadmn ) 10\reg
m:pmded.mﬂ:lpultheUmwdSmmbmchofcummymluuahnml]n?’ﬁ el <+
P i
In addition, the Geneva Conventions could lh:msulvu bt read to pragluda
Common Article ] pldgu&c]hﬁn&nu@ng?ﬂqﬁompmmdmm
present Convention in all circumsiances” (cmphasis added). Some commentators lrxutthllﬂns
pmmonshnnldhemdtnhumySmepmyﬁumuﬁmngmmfmuthwpmmms,m
matter the conduct of its adversaries. mmwmmumorpﬂmummm -
donmtdgpmduponmmmﬂjﬂwymhw&m paml:s Undn'lhmapmnal:h,tlb 3‘.‘" ;
substantive terms of the Geneva Conventions could never be suspende
would always be illegal under international law. A h e s g o
e
Thsunduslzndmzofd:c\ﬁmdemmCunvmuunscznnmbcwnu:L There is
'\ no textual provision in the Geneva Conventions that clearly prohibits temporary suspcnsion. The
“dﬂ.ﬂm included a provision that appears to preclude State parnes from :gm:mg 1o absolve cach
other of violations.” They also inclpded careful procedures [nr “ﬁwm the
agreements by individual State parties, including a provision that requires delay of.2 u:mm*— -
nfll:reaty,xflhntummanunwaemomudumgamﬂ;cl,unﬂlhcmduhh:r,mﬂqu. 2 {- N
at the same time, the drafiers of the Conventions did ot address suspension at all Fva;._g;?ggh_dt ::ﬁ :
has been a possible option since at least the cighteenth century.” Apply:ng the, canon, of J
interpretation expressio umius est exclusio alterius, that the inclusion of onc thing mmplics the : )
exclusion of the other, we should presume that the State parties did not intend to pmclud:
suspension. Indeed, if the drafters and ratifiers of the Geneva Conventions belicved the treaties
could not be suspended, while allowing for withdrawal and denunciation, they could hmrc md 50
explicitly and e:.ulymthelm . : _._.- fae mp
The text of the Conventions also makes it implausible to clum that all obhgmaqs
imposed by the Geneva Conventions are absolute and thal non-performance is never excusable.
To begin with, the Conventions themselves distinguish “grave™ breaches from others.. ]
further provide that “[n}o ngl: Contracting Party shall be allowed w0 absolve itself ., uny---—-- - —
liability incurred by itself . . . in respect of [grave] breaches.™™ If all of the obhg:nmmpowd

™ Fujitru Lid. v. Federal Express Corp., 247 F3d 423, 433 (24 Cit.), cert. denied, 122 S. Cu 206 (2001); Moore,
:mulglm(m;lﬂlnmby&unwnf&-h'?fﬂlm? Rn:ﬂsndlgsbmmmrhybmtr
Legal Adviser Mary V. Mochary).

Sec Sir [an Sinclaw, The Fienna Comvention an the Law of Treaties 191 (2d ed. 1984) (explaming imtent and scope
of reforence to "humanitarinn® treatics). Indeed, when the drafters of the Vienna Convention added paragraph'§ o o~ -
lrlil:l:ﬂl the Geneva Conventions were specifically mentioned as coming within it See Haryis, rupra 219, 2t 797.

™ Sece, e.g., Draper, The Red Craw Convensions, rupra, at §: menboMrfuwyMParmlumyAcmﬂhnd

Jmﬂﬂi‘m’umﬂﬁurmv United Siates), 76 LLR. at 448, 7 220, e R &
Sﬂ.l..t.ﬁzmvl&nmm.m.ul ' -t e
Sur.ag,,&d. ant, 142, R .

SuSmd.l:u' fupra, at 192
. “Gebcnf.‘mulmn’ul.lll
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by the Conventions wee ahsniu.tc mm e s 105 3 i . 4 g

“grave” breaches from others, or W provide explicitly that no party co d:abst %&mr
liability for grave breaches. Furthermore, although specific provisions of the'Conventions rule, =
out “reprisals” of particular kinds,'”' they do not rule out reprisals as such’ ‘Thus, Article 13 of .
Geneva Convention II, while defining certain misconduct with respect to prisoners of war-as i
constituting a “serious breach” of the Convention, also states catcgorically that “[m]easures"of %
reprisal against prisoners of war arc prohibited.” (emphasis added). Similarly, Articje;60(5) 0300
the Vienna Convention on Treaties states that the usual rules pﬁmmngtrﬂfy suspension’ in
some instances “do not apply to provisions rclating to the mmmaf;&hmgm -
contained in treatics of a humanitarian character, in particular 1o provisions prokibiting suy form 1+f
of reprisals against persons protected by such treaties ™ (emphasis added). That pmvmonr.t:mq:.s ¥
1o be an implicit prohibition only of a particular class of reprisals, ‘ot of allircprisals. [i.}:- ;
Accordingly, it appears 10 be permissible, s a matter both of treaty law ‘and of ‘customary” 1 J5 ¥
international law, to suspend performance ol Geneva-Conventionobligations- or 1 . -
basis. It also appears permissible to engage in reprisals in response to:material'breachesh R - 5 e
enemy, provided that the reprisals do not give rise 10 “grave” breaches or to reprisals against!

protected persons.

Finally, a blanket non-suspension rule makes little sense as a matter of international law
and politics. If there were such a rule, intemational Jaw would leave an injured party effectively
remediless if its adversaries committed material breaches of the Geneva Conyenbions."nApad —hor e~ =
from its unfaimess, that result. would reward and encourage pon-compliance . with the °
Conventions. True, the Conventions appear to contemplate that enforcement will be promoted
by voluntary action of the parties."® Furthermore, the Conventions provide for intervention by
“the Internationa! Committee of the Red Cross or any other impartial humanitarian organization .
- + Subject 10 the consent of the Parties 1o the conflict concerned.™'™ But the cffectivencss of
these provisions depends ap the good will of the very party assumed to be committing material
breaches, or on its scusitivity o ipterational opinion. Likewise, the provision suthorizing an '
unpartial investigation of alleged violations also hinges on the willingness of a breaching party.to
permit the investigation and to sbide by its result Other conceivable remedies, such as. the
imposition of an cwbargo by the United Nations on the breaching party, may. also .be —
mefficacious in particular circumstances. If, for example, Afghanistm were bound by Geneva
Convention Il to provide certain treatment to United States prisoners of war. but in_fact -
materially breached such dutics,.a United Nations cmbargo. might have little effect on jts . -

behavior. Finally, offenders undoubtedly face a risk of trial and punishment before national or

. - -

micmational courts after the conflict is over. Yet that form of relief presupposcs that-the

"™ US. Army, The Law of Land Woarfare, Field Manual No. 27-10 (July 18, 1956), (tbe “FM 27-107), defines
thmnfmﬂmmhdrfumu[mmwwhmhmmh-hm
hmgumtlphmmmiumhmﬂmwmﬁﬁhy&oﬁuhﬂimhﬁdlﬁm'ﬂ
Ih:hlvofw,hhmdwmmﬁﬁ&mmddﬁm\m&h . . -
mh&ﬂq:hywbylh&uudlmﬂcmdﬂtkhhmnymhﬂdhhhvdw
would constitute & lawful reprisal for intentiona] mistreatment of prisoners of war held by the enemy.” Id,ch 87
497(a). In general, international law disfavors and discourages reprisals. See id. 1 497(d). ("Reprisals are never
mwyhmmmdyunm»mhnmuhﬁmﬁ:mybhm&mmhﬂﬂ
i;-mnn') They are permitied, bowewer, i certain specific circumstances.
nh:g..&smnmmnl;ﬁmncﬂmm,ma. : T

Geneva Convention I, art. 9; Geneva Convention [V, art. 10.

ani
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offenders will be subject to capturc at the end of the conflict = which mayvwel
whether or not they have been defeated. Reliance on post-conflict mal:,'_ :-grcl_ll
uncertain, defers relief for the duration of the conflict. Without a power to suspu:d, 1:
pattics to the Geneva Conventions would only be left with these mugq,,_,ml: wﬁn@

widespread violation of the Conventions by others. PR P St ;,

-t
R
s

Thus, even if one were to believe that interpational law :H:t oul i
concerning the power of suspension, the United States could make con i
the Gcnl:u Conventions lt.sclf the Vienna Conv:n‘l:lnn on Tmn:x. md

current war in Afghanistan.

= .. ’ .?‘ :
mmoaee V. The Customary International Laws o‘ ar -: -Wl el
f e “

So far, mmmmmmmammwhmm%mmmm"ww ‘1
lh:WCA. ‘apply to the detention and trial of al Qacda and Taliban militia members takers
prisoner in Afghanistan. Having concluded that these Jaws do not apply, we tum o your
question conceming the cffect, if any, of customary intematiopal law. Some may take the view
that cven if the Geneva Conventions, by their terms, do not govem the conflict in Afghanistan,
the substance of thesc agrecments has received such universal approval thay jthas wmu
status of customary international law. Regardless of its mthg,l however, - CUSIOmATy 'ﬂ"""‘““‘
intcrnatiopal Jaw cannot bind the.executive branch under the Constitution because 3t is not
federal law. This is a view lbzl this Office has expressed before,'™ and is one consistent with the
views of the federal courts,'® and with executive branch arguments in the courts, 106 As a result,
. any customary intemational law of armed conflict in no way binds, as a legal matter, the
President or the U.S. Armed Forces conceming the detention or trial of members of al Qaeda and
the Taliban.

" oot mea IITLY FLlEd :
ey under e
A.Is Customary International Law Federal Law? -, o it
—Undér the view promoted by many international law audmcs,‘myﬁ}éadhﬁ -
violation of customary intemnational law is presumptively unconstitutional'” Thesc-scholars
argue that customary international law is federal law, and that the President's Article II duty
under the Take Carc Clause requires him 1o cxecute customary international law “as well-ag—-=— = =
siatutes lawfully enacted under the Constitution. A President may not violale customary '
international law, therefore, just as be cannot violale a starute, unless be belicves it to be
unconstitutional. Relying upon cases such as The Paquete Habana, 175 U.S. 677, 700 (1900), in

. B

"'Sae.dudangyafﬂu."dﬂdlm Imﬁwfammuwm
ﬂﬁrm.dcdvﬁu 13 Op. OL.C. 1631(1989), 4 L =
e 3e5. e, United States v. Alvares-Machain, S04 US. 655 (1992). : wan v 2 ‘1
W See, id. ﬂmmmm:afunld&wﬁmhmgmhﬁmtm 859!"2:193 935-36
(D.C. Cur. 1988); Garcio-Mir v. Meese, 788 F.24 1446, 1453-55 (11° Cir.), cert. denied, 475 U S. 859 (1586).
See, c.p., Michael J. Glennon, Raistog the Pagecte Habana: Is Vichtion of Customary Intemational Law by the
Exccutive Unconstitutional?, 80 Nw. U. L. REv. 321, 325 (1985); Louis Heplkin, International Law As Law-in the
UHNSHH,HHMLLREV. 1555, 1567 (1984); Jules Lobel, The Limuts of Constrtutiona] Pewer;. Conflicts
Between Foreign Policy and Intemationsl Law, 71 VA, L. REV, 1071, 1179 (1985); sce also Jonathan R. Charncy,
Agore: May the President Violate Customary International Law?, 80 Am. 1. INT'LL. 913 (1986).
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which the Supreme Court observed that “i ] i
cuimsthmheradﬂjudicim{mmammmiﬂhﬁdm _
10 customary international law,'® PO ~ (v

vl o

the Supremacy Clause discusses the sources of federal law, it enumerates or
-Iﬂdthelawsofm:UnimdSuuswhi:hMbcm&inPug_ueﬂu; pof;iand: x

made, or which shall be made, under the Authority of the United State<” 3U.S. Co VI
International law is nowhere mentioned in the Constitution as an independent source of federal ' 5 -
law or as a constraint on the political branches of government. Indeed, if it were, there would <+
hwcl:mnnonc:dtogrammCongxmmcmw“dnﬁnemdpunish..._oﬂml'ggﬁmjhg;f- 3

Law of Nations.""® It is also clcar that the original understanding of the Framers was that ¥Laws-tigis 5
of the United States™ did nor include the law of nations, as internan aw was calledn the Jate ! "
cighteenth century. In explaining the jurisdiction of the Article III courts to.cases ansing ‘under ¢y o .
the Constitution and the Laws of the United States,” for example, Alexander Hamilton did”" not
include the law of nations as a source of jurisdiction.'" Rsther, Hamilton pointed out, claims
involving the laws of nations would axisc cither in diversity cases or maritime cases,'!! which by
definition do not involve “the Laws of the United States™ Little evidence exists that those who

attended the Philadelphia Convention in the summer of 1787 or.the. WMW‘!{”‘ ~
believed that federal law would have included customary international :law; but rather thatcthe Ny

law of nations was part of a general common law that was not true federal I:yv.m__.l' . 8% COBLteR

-

4
Indeed, allowing customary intemational law 1o risc to the level of federal law would Jﬂ 'j
. Create severc distortions in the structure of the Constitution. Incorporation of ,customar ¢ G
intemnational law direetly into federal law would bypass the delicate procedures, established. by ‘
S amw L Stiviten, '
sl Trexscs . 4
v S Vs

™ Recently, the satus of customary international Liw within the foderal legal system has been the subject of
susniped debate with legal academnia, The legitimacy of incorporating customary international law as federal Jaw
bas been subjected in these exchanges 1o crippling doubnts. Sex Qurtis A Bradicy & Jack 1. ith, Customary
Intemational Law As Federal Commen Law: A Critigue of the Modern Position, 110 Harv, L. Rev. 8]5, 817
{l%:m&ho?hiﬂipﬂ.m]n A Revisionist View of Customary Intermatonal Law- 33 UCLA g P A
672-673 (1986), Arttuxr M. Weisburd, The Executive Branch and lmernational Law, 41 Vand L. Rev.:)205, 1269
(1988). These claims bave not gone unchallenged. Harold H. Kob, Is [merpational Law Really State Law?,'111
Harv, L Rev, 1824, lm(IMJ;MLNmmMMAMCBWMMhm,A
R:mw?mfmonhnﬂeyndﬁu&mm.ﬁﬁmem.Jﬂ.Hl (1997); Beth Stepbens, The Law of
Our Land: Customary Intrrational Law As Federal Law After Erie, 66 Fordham 1 Rev. 393, 396.97 (1997).
Bradley and Goldsmith have respooded 1o their exitics several times. Sec Curtis A. Bradley & Jack L Goldsmith,
FMCmuAhlnm;mmarmh-.umm.L,un.muw:);c:ma.Bnmq&-Jm
%G%mmwmmqmmummmmmﬁmumLm.amm e
1997). 31 2 2t ke
" US Const art I, §3.
' The Federalis: No. 80, a1 44749 (Alexaader Hamilton) (Clinon Rossiter ed, 1999), ;
"' Id, at 44446, ar }

[

-

" See, e.g., Strwast Juy, The Status of the Law of Nasions in Exrly Amevican Law, 42 Vaod L Rev. $19, §30-37
E;g?&xwmm?mc:m Law: A Structunal Reinterpretation, 144 U, Pa. L. Rev. 1245,1306-12

ML%&J-&LMT&CWW," of lomational Human Righn Litigatign,
66 Fordbam L Rev. 319, 333-36 (1997). ’
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. international law is not approved by two-thirds of Congress and-

on the government or on American citizens because it is not llw”ft X7
treaties in the Supremacy Clause does not render treatics automatically self-ex :
court, not to mention self-executing against the exccutive branch ''? E&‘E‘tﬂh sitha
undergone presideatial signature and senatorial advice and consent can have po binding;
cffect in the United States, then it certainly must be the casc that a source’ of rules thit nevy
undergoes any process established by our Constitution cannot be Jaw, /675w gl
2t @’\:—"{:& !

If is ‘well acceptéd thal T j)bliﬁdiltnhcliu‘haﬁ‘mplrmthmm_l 1 x
intemational law within their respective spheres of authority. . This: has becneCogaizaany.
Supreme Court since the carlicst days of the Republic. In The Schooner Exchange v. McFaddon,?
for cxample, Chief Justice Marshall applied customary international law to the seizure of a
French warship only because the United States government had not chosen a different rule.

It scems then to the Court, 1o be a principle of public [international] Jaw, that
pational ships of war, cotering the port of & ﬁim@]y}ﬁbmy@ﬁ*ﬁ?tﬁiqu1
receplion, are 1o be considered as exempted by the consent of that power from its . ..., |
Junisdiction. Without doubt, the sovereign of the place is capable of destroying ...
this implication. He may claim and exercise jurisdiction, either by employing .
. fom,orbymbjccﬁngmch.v:ssclswthemdinuym‘bqnﬂs.m” , . N st
- ' : wova yapat Y
An Brown v. United States, 12 U.S. (8 Cranch) 110 (1814), Chicf Justice Marshall @Eugd
that customary international law “is a guide which the sovereign follows or abandons at hus will.
The rule, like other precepts of marality, of humanity, and even of wisdom, is addressed, 0. the
judgment of the sovereign; and although it cannot be disregarded by him without obloquy, yet it
may be disregarded ™" In twenty-5irst century words, overriding customary intcrational Taw -
may prove 10 be a bad idea, or be subject to criticism, but there is no doubt that the govermment
has the power to do iL '
in O HE . 1

" G INS v. Chadha, 462 US. 919 (1983) (validating legislative veto for fadlure o undergo bicameralism and
Presentmend as requared by Article I, Section 8 for all kegislation). . 10 e ~4 g
hhqthmnﬂmyhﬁ'uﬁmﬂhhhr&hmnfﬁ:ﬂhmﬂumﬁm'pﬁhﬁﬂ
ndﬂhAppﬁmm&nundhmdnkpﬁmMuﬁMhhﬂnﬂ:mhﬂymﬂ:ﬂ:
Mhﬂmw:mdmwm.nhm&mukﬁhnewmd&
United States sutharized 10 do s0. -
'“&e.c.g..me.manLam}xs,314{|m). st i R TR b
"‘smmc_v@,mmuwmmemNm&u.mmummM .
99%1.:::.-.1sss(lm){wﬂMdmjmﬁubymwm;zm¢?
'l'ruliumdmhmhng:hTm!ﬂﬁwﬂmfm:dﬂww-hmﬁmWOdmLRn.nm
(IMI{mﬁMWMMMWdenMByﬂﬁ

sanue),
" 11 US. (7 Cranch) 116, 14546 (1812) (emphans added).
"W d w128
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_ i
. little support in either history or Supreme Court case law. |

t is true that in spme cantexts
mvolving mantme, insurance, and commercial law, the federal conrts in the, incleenth
looked to customary international law as a guide."’” , Upon closer

however, it is clear that customary.international law had the siatus only.ofthe g
common law that was applied in federal diversity cases under Swift v, Tysonsa
(1842). As such, it was not considered true federal law under the SupremacyiC
support Article Il “arising under” jurisdiction; it did not pro-ciipt inconsieniytate
did not bind the excrutive branch. Indeed, even’during” this’ period CIhERSIT
acknowledged that the laws of war did ot qualify ag; truc federal law andicgnidin
serve as the basis for federal subject matter jurisdiction. In New York Zife s Co:
92 U.S. 286, for example, the Supreme Court declared that it had no Juisdieaini:
general laws of war, as recognized by the law of nations applicable to this.ggse, ™ besa
laws do not involve the constitution, [aws, teabes. or CXECULVE T ! e .
States.'™ The spurious nature of this type of law led the Supreme Court-inhicrRIORREASe iompipar
‘Erie RR. Co. v. Tompkins, 304 U.S. 64, 78 (1 938), to eliminate general federal common law. 7 236

Even the casc most relied upon by proponents of customary international law’s status as
federal law, The Paguete Habana, itself acknowledgee that customary international law is
subject to override by the actiop of the poljtical branches, Pg uete Habana involved
question whether U.S. armed vessels in wartime could m%m%ﬁ'%m’@’ ; !

to encmy nationals and sell them as prize. In that case, the Court applied an internatiogal law
rule, and did indeed say that “imcrnational law is part of our Jaw."2! But Justice Gray. then -1 i
cootinued, “where there is no treaty and no controlling executive or legislative act or judicial :
. decision, resort must be had to the customs and usages of civilized nations.” In other -words,
while it was willing to spply customary international law as general federal. common law. (this

was the era of Swift v. Tyson), the Court also readily acknowledged that the political branches

and even the federal judiciary could override it at any time. ' No. Supreme Court degision jn ¥
modem times has challenged that view.™ Thus, under clear Supreme Court precedent. any 3

e i vl tad Sud ol el cherefars %

" See, e.p, Oliver Am. Trading Co. v. Mexico, 264 U.S. 440, 44243 (1924); Huntiogton'y, Anrill, 146°1/,5.657, i

683 (1892); New Yark Life Ins. Co, v. Hondren, 92 U.S, 236, 286-87 (1875). ‘ '
92 US. 286, 286-87. ‘ 3
".f‘llm. . - e el LT
mrwmqammonmrwummmsmcﬂnmmWa' mational
law to be feder] law, mm-mmmumyv.mmmmsmy.:ﬁu.s.ma -
(1804). The “Charmming Betsy” rule, as it i3 somctimes koown, is 2 rule of construction that 2 sttt should be
wmm:ed-hcnpom}hmummmﬂmminmmnﬁmnhw. This rule, however, docs not apply
mnwdhm[nmhwmhmumdwmwmw
Elwn’ldaci.limfwhpohﬁnlhﬂhuwmh,ldmuﬂlhryﬁ:humnwxhwldmmm
mtermions. mmm»mma&uv.mmus.391.:pp5dm-mn¢m'm
Mmﬂynuhﬂucmh&mmﬁnh;ﬂﬂﬂdﬂydhdmﬁimaﬂmﬁppmhﬂmm
mwﬂ.ukﬂzﬂmhwuaaﬁl_mwﬁmwwmhnm mmcnmgj-nm."-‘w
m,mwmwﬂﬁmnmumﬂﬁmmmmmamm
branches to docide bow o condact fareigs policy. Y e
Smrwmdmmhwnﬂuﬂhmhm;mmdmmh;wﬁ?ﬂfﬁp
v. Peda-Irala, 630 F2d 876 (24 Cir. 1980). Io Filirtign, the Second Circuit read the federal Alien Tort Stanze, 28
u.s;q_smo(lsm.um.mmhmumnpmhhmm@uf.ﬁﬁpmm
violating narms of international human rights law, ramely lortwe. Incorporation of customary international law vis

| uMTmm,-mwwmmmmmwmmpdm,m
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presidential decision in the cwreat conflict an.n?m T

. Teliben militia prisoners would constitute a “controlling™ execut
and completcly override any customary international law norms.” 2.3
e

Constitutional text and Supreme Court decisions aside, allowingtbe

upon international law to restrict the President's discretion to conducty

structural problems. First, if customary intematiopal law. is, indeed, fed

receive all of the benefits of the Supremacy Clause. - Therefore,: cu

L T oy Twrly

would not only bind the President, but it also would pr tiswe Ia

inconsistent federal statutes and treaties that werc. enacted- before itheule” of icusion
micmational Jaw came into being. This has pever happened. Indeed, giving cust bl -
international law this power not only runs counter to the Supreme Court cases: described above, 1%
but would have the effect of importing a body of law to restrain the threc branches of Amcrican 54
government that never undawent any approval” by o ~depmocrativpotiticat-provessy gk
customary international law does not have these effects, as the constitutional .bext, PrACHEE AN i
most sensible readings of the Constitution indicate, then it cannot be true federal law undefthe”
Suprcmacy Clause. As non-federal law, then, customary international law cannot bind the '
President or the executive branch, in sy legally meaningful way, in its conduct of the war in
Afghanistin,

Second, relying upon customary international law here would underine’thie BrSId Y W ""
control over foreign relations and his Commander in Chief autharity, - As .we have. noed, the t-_!%i-: 4
President under the Constitution is given plenary suthority over the conduct of the Nation's ' ¢ .
forcign relations and over the usc of the military. Importing customary interpational law n_ohu?s l 2,

. concerning armed conflict would represent a direct infringement on the President’s. diseretion s "= 1
the Commander in Chief and Chicf Executive to determine bow best to conduct the. Nation's 1
military affairs. Presidents and courts have agreed that the President enjoys the fullest discretion - ;
permitted by the Constitution in commanding troops in the field'® It is difficult o sec what =¥ :
legal authority under our constitutional system would permit customary intematiopal. law.do - - !
restrict the exercise of the President's plenary power in this area, which is granted to him directly -
by the Constitution. Further, reading customary intemational law to be federal law would
improperly inhibit the President’s role as the representative of the Natioa i its foreign affairs.'2*

Customary law is not static; it evolves through a dynamic process of State custom and practice.
“States nccessarily must have the authority to contravene international norms, bowever, for itis-

C-u.mndhsha:nlhuplyniﬁdndbymmmg;,Tcl—&mv.L.ﬂ:th!mbhqﬂSFJdﬂﬁ,

308-10 (D.C. Cir.1984) (Back, J,, concurring), cert demied, 470 U.S. 1003 (1985), as well as by academics, scc ‘

Curtis A. Bradley & Jack L. Goldsmith, The Current egitimacy of Internations] Humun Righes Litigation, 66

Fordham L. Rev. 319, 330 (1997). ; ) T {
@Mmmrmammmmwuummmcvnm

mammmﬁmmxe.-mmm;mmxmum }

Milizary Operations Against Terrorists and Nations Supporting Them (Sept. 25, 2001) (reviewing suthorities)ewz'z "¥#% 8
“When asti principles of intermational law in its relations with other states, the Bxecutive branch speaks -«

not ouly as an interprever of generally accepted and traditional rules, as would the couts, but also as an advocate of

wzmm&mmammmam««m* Sabbatino, 376

US. at 432-33. See also Rappenecker v. United States, 509 F.Supp. 1024, 1029 (N.D. Cal 1980) (“Usder the s

doctrie of 1epantion of powens, the making of those determinations [under interpational law] is entrusted 1o the &

Hﬁ}dﬂt"):lngmmnwlimc@mwop.m'yﬁmum-mtﬁﬁidnn"wﬂﬂ:]fmhtm:h
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Ih:pmccssuf o Sz bl fos

. we observed in 1989, “{1]1'!]:: Unm:d Stales is to participate in- O
the Executive must have thc power 1o act inconsistently. withiin e 3

necessary. " The power to override or igore customary ml:m.ahnnal AW, cveD

Third, if customary intcrmational law is truly fedcral® hw =1t mmab!y‘-
enforceable by the federal courts. Allmngmlmman.litwm
war power in this way, boweves, would cxpand the fedual;udxcmysa 0 areASTY
it has little competence, where the Copstitution does not textually.call - fonﬁ‘u}
where it risks defiance by the political branches. Indeed, treating customary intarnal io

"'E-:I'Jr

phled Yt

federal law would require the judiciary to intervenc into the most deeply of lmcal ‘i{ﬁtsﬁalils;f ;{ ! ‘{
those concerning war. This the federal courts have said they will not do, mﬂﬁ,‘nﬂubllfdll%ﬂj e, fwic ¢ 3
Kosovo conflict'** Again, the i:FfﬁEe"of'ﬂ:c”bmﬂE'ﬂ"‘oﬁE‘ﬂEs“ﬁi =

AR
customary intcrnational law to be federal law. 'I‘hxspusmonmakﬁsmu’ - B g
democratic theory, because conceiving of international law as a restraint on wnrmah.ng would”
allow norms of questionable democratic origin to constrain actions validly taken under the U.S.
Constitution by popularly accountable national represcntatives.

e

Based on these considerations of constitutional text, structure, and m e conclude
that any customary rules of international law that apply to armed. conﬂugts- .nqm
President or the U.S. Armed Forces in their conduct of the war in Afghanistan: .- .. .<-pt 3y, /%

-
4

- L - white -

. the Custom s of War to al Qaeda or the Taliban Militia? .- :
Although customary international law does not bind the President, the President may still

usc his constitutional warmaking authority to subject members of al Qaeda or the Taliban militia

1o the laws of war. While this result maysmma:ﬁn:ghnmmhemuntu-mmnv:,nut

product of the President’s Commander in Chicf and Chicf Executive powers 10 prosecule. the.war

cffectively. e ioie - U0, sl

The President has the legal and constitutional autherity to subject hol.h al dea. md
Taliban to the laws of war, and to try their members before military namnurmmmsmm ‘
instituted under Title 10 of the United States Code, if be so chooses. Section 818 afnﬂc 10 - — -
provides in part that “[g)eneral courts-martial . . . have jurisdiction 1o try any. person W ,]:yq:o
hwofwuusuhjmtwnwbyamihwyt:ﬂmml and may adjudge any pumshment tted by
the law of war” (except for capital punishment in certain eases). Se:monnllllowsfor!heuul
oﬂ'mﬂ-:nwnﬁ'mlhubymteorbﬂhehwofwmybemadbymhurymmxmon.l,
provost courts, or other military tribunals.” We have described the jurisdiction and usage of
military tribunals for you in a separate memorandum  We do pot belicve that these courts would
Im]muchcnmlnuymunhqsufdedaurth:Tah'hanmhuaformhnomuﬁhqhwmfS?I," "!

.13 Op. O.L.C. a1 170,
ot |
Yrd w171,
' See, c.g., Campbell v. Clinton, 203 F.3d 19, 40 (D.C. Cir.), cert. demied, 531 U.S. 815 (2000). N
. sesy % 36w
L S

40 of 43 4/19/2013 11:42 PM



New Page 1 http://lawofwar.org/ Yoo_Delahunty_Memo.htm

- B . dﬂmnﬂﬂ“n.
war, even though we have concluded that the ln'snfw:rhavc

. - on the President.

cssence, a military measure that the President can order asiC 3 1%
Supreme Court has recognized, mnmpormtmmdmmth:mndm B\ u.@:ﬁ Dpt

measures by the military cnmandmtmlymrepelmdd:fuﬁhe :n:m i b AT
subject to disciplinary measures those cnemies who in. lh_mr:n ;rq i
military effort have violated the law of war."'® Inmti:.u’ﬂu_s&
ahmcofmunptsbyCongrmmhmtlthnmdmxspnm,
Chicf of the Army and Navy of the United States, he my,mnmmfwa:;'

the jurisdiction and procedure of military commissions, md nﬁn} il
COMMISSIONSy 10 Lemtory. occupied by Ammed oo of taes.”

Moreover, the President's 3:nc:ml authonity over the conduct of foreign relations entails
the specific power to express the views of the United States both on the content of intcrmational
law generally and on the application of intcrnational law to specific. facts, ., sWhen SZISUARRS ‘"#
principles of international law in its relations with other states, the Executive- Branch: speaks.npt -
only as an interpreter of generally acceptad and traditional rules, as would the courts, but'also as T Y
an advocate of standards it belicves desirable for the community of nations and protective of o { -
national concerns.™' Thus, the President can properly find the unprecedented conflict: bejween = t‘
. the United States and transpational temronist organizations a “war” for. the Pmmn&f}hﬂ .
customary or common laws of war. Certainly, given the extent ofhosn.hnn both n the United .
States and Afghanistan since the Seplember 11 attacks on the World Tr._ldz Cmtcra;nd_,ghc e )
Pentagon, the scale of the military, diplomatic and financial :cmmmmbithc United Stages -
and its allies 1o counter the terrorist threats, mdmccxpmddmnfmg@nmcg_gw i.-c-- :
entirely reascnable for the President to find that a condition of “war” exisicd for.
triggering application of the common laws of war. He could also mwn:bly_ﬁnd th:t al, den. 3-3 -

tthllihanmshm,mdalhumhtadmnncslhnu‘ccnpgadmnnnﬂsctmththtUnﬂesl.Sg}_EB -
were men:l to the dutics imposed by those laws. Even if members.of these pongg'qd
organizations were c.un.udcrad W be merely “private” actors, mey could nnncth:luibf‘..bg_d‘ "
subject to the laws of war.'? o ab Al Al e

I S — -

In addition, Congress has delegated 1o the President m::pmg 3uthmty with respect o
the present conflict, and especially with regard to those organizations and individuals xmpl:cu:d

'® See Ex parte Quirin, 317 US. 1, 28-29 (1942); of. Hirouw v, Mac Arthur, 338 US.197, musmmwgh.,;. .
comcuming) (Agrecment with Allies to establish mternational trnbucals to try accused war criminals who werg eogpy -
officials or armed service members was "a part of the prosecution of the war. It is a furtherance of the hostilities
directed to & dilution of cocmny power and mvelving retribution for wroags done.”).
" Madsen v. Kinsella, 343 U.S. 341, 348 (1952). g : 3
! Sabbatine, 376 U.S, a1432-33. v ol t
m&:hﬁ:vKnmdncﬁ?idﬂliﬂﬂdﬁn)f‘mmnynfmmmdnﬂmhhmmwm
has been recognized since World War | and was confirmed at Nurembeorg, after World War I1 . . . aad remming today
. &n important aspect of iptemational law,”), cert. denied, 518 ULS, 1005 (1996). N vy

ssate OF
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in the terrorist attacks of Scptember 11, 2001,
. Pub. L. No. 107-40, 115 Stat. 224 (2001). Congress found.tha

poscmmummlmdmmdmw&uulwthcmnonﬂmty"fn :
States.” Scchonzof:hcsmu:aumnuz:dm:hmdmﬂmpﬂ’
force against thosc nations, organizations, of -_-,,_._.-
ccmmmndurmdndlhctmmstmuhthuocmrmdan&pm 20
organizations or persons, in order to prevent any fnmmormtmnoﬂg
United Siates by such nations, organizations or persans.” Rﬂndt-ogcthnrmththe F‘lgsl
constitutional mmmﬂﬁn&nmuﬂammefandumofmmﬂ%’tﬁs'

mmm“mmmwmw ‘other- ﬂ-ﬁ.‘r.» v r*i
affiliated groups to trial and punishment for violations of the common laws of war,’

President determines that it would furtber the conduct nfmhuwmmmnm‘

defense and security of the United States and its citizens.

a IS, icemember fal Violatio the War? !

You have also asked whether the laws of war, as mrmmdby@{qu"
also apply to United States military personnel engaged in armed conflict.with - g_qwd%gx :
the Taliban militia. Even thoupgh the customary laws of war d.n nol :nmithe,‘}lrnldgm,‘!ﬁ ;
law, the President mymthmmdwmeoraﬂofmchhmmthzmngg‘bofU%
. mhuryopmhommtm:wnﬂmt,nrwthcum:mmlofmnanSszl

captured in the conflict. It is within his constitutional authority as Commandez. in.Chief 1o do !9 ‘
The common laws of war can be viewed as rules governing the conduct of military. p:r?o\r_n_!‘dm

time of combat, and the President has undoubted authority 1o promulgate, such rules and to
]:ru\nd: for their enforcement'” The Army's Manual on the Law nf La.nd Warfu_gowlyeh o

wpm:ms:h:Armfsmtwpmunonuﬁhccunomarymoml lawgovmmgaunpi mflict, 7T . ‘
}

can be expmd.nd, allered, or overridden at any time by presidential act, as the Magnal tself
recognizes.”™ This makes clear that the source of autbority for the application of the cuﬂumm'y

- .-

T

“‘mmmmmmmwmwmmmmmmw-u o
military (hat overlaps with Congress's power to aeate the armed forces and to make rules for their regulstan. (Ses .oy
Loving v. United States, 517 U.S. 748, T72 (1996) ("The President’s dutics as Commander i Chief . . . require him

o take responsihle and coutinung action to superintend the miliry, mcluding coats.martial *); United States v.
Eliason, 41 US. (16 Pet) 291, 301 (1842) (“The power of the exccutive to establich rules and regulations for the
govermment of the army, is undoubeed *). The execumive branch has long asserted that the Presidemt has “the
ungquestoned power to establiah rules for the government of the army” in the absence of legislation, Power of the
President 1 Creste a Militia Buresu in the War Deparoment, 10 Op. Ax'y Gen. 11, 14 (1861). . Indmd,uu:lyw
date, Attoroey Grooral Wirt concloded that regulations isued by the Proident on hus independent suthority
memahwmwnmmmmkpﬂmuw'mmmm&y T
do not conflict with positive legnlation® Brevet Pay of Geneml Macomb, | Op. A’y Gen. 547, ﬂﬁ(lmm ﬁq_
wdtpmd:!mﬂh?mdm:nmmnﬁsmchd’hnﬁ:qumlyhmmmdm julﬁn:

in cases involving members of the Armed Forces: *[ijndeed, ustil 1830, courn-piartial were convened solely-on {the * ﬂ
President’s) authority as Commander-in-Chief* Comgrestiomal Research Service, The Comstituticn of the- Umted
Sutes of America: Analysis and Interpretation 479 (1987). I LTS P

. M FM 27-10, ¢ 1, 1 () i
o —— e ‘
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laws nfwar to lh:.l}l?ﬁ

. Chief power.

Morcover, mzﬁmdmhnmmnwmhmanuﬂ;fymmh .d-r':':u,
Mumhmlnmmmmﬁnmmmmvmngwglyﬁmﬁ_ :
the commoen laws of war to this conflict.  This, too, umnsputof.thchmd
Chief authority. lnn:rmmngthcscop:uf:hambsumnpmhibmonsthax Iy
conflict, the President may cffectively determine the jurisdi L3
commissions. H:wuldthuspr:clu&elhcmﬂsofUmladSm:s

charges of violations of the commeon laws of war. :

Finally, a presidential determination conceming the sz!lc:.n DSlADLNG
prohibitions of the laws of war to the Afghanistan conflict would not pm:l “‘E:;f?... ?3
of military justice from™applying 10~ tmembersof thetS—Arme cex=h f-ther
Armed Services would still be subject to trial by courts martial foran cnsalbihalintiniiaic..

Codeofhﬁhmhﬁum(me“llﬂw"]'lndmd,dtbt?mdmtmmwmm ll.sﬁng:
certan comzmon laws of war for the military to follow, ﬁ:hrcwobcythnmﬂuwmﬂdeoushm ,@-
an offense under the UCMI.'* Thus, although the President is not constitutionally bound by the 7" .
customary laws of war, he can still choose to require the U.S. Armed Forces to obey them — © E
through the UCML.

e b Wmn
¢n

Thus,uurvnewthatthcmmm:ry mmnnna.l hws ofmnerl c&nﬂ:ctdonﬂtbmd‘lhc g
President does not, in any way, compel the conclusion that members of the U.S. Armed Forces “‘f
who commit :cumumghlb:mundaedwucmwouldbcﬁmﬁummhwnu% Wp - ve]

. Conclusion . :’ _:_ : _1,.-11 r_ri:'. .
fes . 1 IJq.J-L, AT L
For the foregoing reasons, we conclude that neither lhc t‘adml War Cnm:s Acl&o; the .
Geneva Conventions would apply to the detention conditions in Guamanamu Bay. Cuba, or:to '}
trial by military commission of al Qaeda or Taliban prisoncrs. We also conclude that custnma:[}*
mtan:ncnnlhwhumbmdmglcgllcﬂwmuth:rtbcprwdmxorthcmmmybﬁmnu'".‘ :
not federal law, as recognized by the Constitution. Nonetheless, we also believe, that the
President, as Cummda in Chief, has the constitutional authority to i m:pmc the cuslomary_.'l;_\j_'!
of war on both the al Qacda aod Taliban groups and the U.S. Armed Forces. . N2 R, B
Please let us know if we can provide further assistance, “_ “j'ni: e §
St P B 1
- :__, ..l.;:‘l <
o anilid :Ei.t' ?
A Trom 2
_;;
10 US.C. § 892 (2000). i
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Corporation Counsel Joe Kamelamela’s Opinion for Council Member
Jennifer Ruggles re Orchidland Neighbors CRF Grant Follow-up
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ﬁ v Kim Joseph K. Kamelamela
ary Corporation Counsel

Mayor

Ren_ee N. C. Schoen
Assistant Corporation
Counsel

COUNTY OF HAWAI1
OFFICE OF THE CORPORATION COUNSEL

101 Aupuni Street, Suite 325 ¢ Hilo, Hawai'i 96720 « (808) 961"-8251 o Fax (808) 961-8622

Nd\/e‘mber 3, 2017

Council Member Jen Ruggles

Hawai‘i County Council, District 5
. County of Hawai'i

25 Aupuni Street, Suite 1402

Hilo, Hawai‘i 96720

Aloha Council Member Ruggles,

Re: Orchidland Neighbors CRF Grant Follow-up

Thank you for your August 25, 2017 correépondence to the Honorable Mayor
‘Harry Kim. Unfortunately, | respectfully disagree with your assertion that the law and
precedence permits the Orchidland Community Center grant of contingency relief funds.

The critical question is whether the Orchidland Neighbors’ request for
contingency relief funds (“CRF"), to be used for the planning, design and permitting of
the construction of the Orchidland Community Center, on private land, complies with all
of the requirements of the Hawai‘i County Code (“HCC”).

I. SHORT ANSWER

We opine that the use of CRF monies for the planning, designing and permitting
of the construction of the Orchidland Community Center is inconsistent with law and
prior precedent. For a non-profit organization to qualify for a grant, it must provide a
“service or activity” addressing specific.concerns or needs directly to the public.

HCC § 2-137. The planning, designing and permitting of a community center is not a
“service or activity.” In fact, the planning, designing and permitting of the construction of
a community center on private property is a capital improvement project on private
property. Moreover, the construction of such a capital improvement project does not
further any other recognized public purpose under County or State law.

Hawai'i County is an Equal Opportunity Employer and Provider
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II. FACTS AND ANALYSIS

A. Background of the Project

Orchidland Neighbors is a 501(c)3 organization created and established to
improve private property for the construction of a pavilion and community center in the
Orchidland Subdivision. See Exhibit “A,” attached portions of Orchidland Neighbors'
Grant Proposal for the Community Development Block Grant, at 15, 18, Picture of
Pavilion and Exterior Views of Community Center (hereinafter referred to as “CDBG
- grant proposal®). The proposed completed community center, pavilion and surrounding
area will be utilized for large gatherings and community-meetings, offices, classes,
sports events and practices, emergency preparedness, and food basket distribution. /d.
at 20.

B. The CRF Account and Criteria to Qualify for Use of Such Funds

The Council maintains a CRF fund account in its operating budget. The CRF
account was created to pay for unexpected expenses. (that is, contingencies) that may
occur during the fiscal year. County departments and agencies may receive CRF from
the Council via resolution authorizing the appropriation of funds to the County
department or agency for a specific purpose. For example, CRF funds may be received
- by Parks and Recreation for replacing an old scoreboard in a County gym or
contributing to the County’s Cherry Blossom Festival.

Qualified, private nonprofit organizations exempt from taxation pursuant to 26
USCA Section 501(c)(3) may also receive CRF from the Council, as long as certain
criteria is met and the funds are used for a public purpose and/or consistent with an
existing County-related program or service. For example, CRF funds may be used for
the installation of bus shelters at bus stops where County mass transit buses pick up
and drop off riders.

In order to receive such funds, however, a resolution must authorize the
appropriation of funds for a specific purpose to an accepting County department and to
a qualified Section 501(c)(3) non-profit organization, in accordance to the following
criteria:

1. Purpose: provide benefits to the people of the County (HCC § 2-137(2));

2. Provide “service or activity” addressing certain specific concerns or needs
(HCC § 2-137(3));

3. Members of governing board serve without compensatlon and no conflict
of interest (HCC § 2-137(4));

4. The non-profit organlzatlon has by-laws or poI|C|es (HCC § 2-137(5));
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5. The non-profit organization has at least one year's experience with the
service or activity or can demonstrate sufficient expertise to successfully
carry out the service or activity (HCC § 2-137(6)); and

6. Identifying the specific program, project, event, activity, service,
equipment, materials, or supplies for which the grant shall be used
(HCC § 2-139(a)(2)(A)).

HCC §§ 2-137 and 139(a)(2)(A). Failure of the non-profit organization to satisfy any of
the above-stated criteria would be a basis for denying the transfer of CRF monies to the
non-profit organization.

- C. Analysis

1. Public Purpose.

Article VII, § 4, Hawai'i State Constitution states, in pertinent part, that no

appropriation of public money shall be used directly or indirectly, except for a public
purpose. In order for a non-profit organization to be qualified in obtaining any grant
from the County, it must satisfy the public purpose expressed in the Code pursuant to
HCC § 2-137. In addition to the criteria that the funded nonprofit program “yield direct
benefits to the public,” the non-profit must also meet the following ‘criteria:

The service or activity to be provided by the nonprofit organization, and

funded by the County, shall address educational concerns, culture and the

arts, the needs of the poor, youth, the aged, those with physical or

emotional disabilities, victims of crimes, victims of health or social crises,

or public health and welfare of the people and the environment, as may be

determined by the County.

(Emphasis added), See HCC § 2-137(3).

In this case, the threshold issue is whether the request by Orchidland Neighbors
is a “service or activity.” A “service” is an act of doing something. See Black’s Law
Dictionary (Seventh Edition 1999), at 1372 (service). Examples of service include
providing labor, skill or advice, or doing something useful for a person for a fee.

An “activity” is an event organized for a specific purpose, See U.S. v. Griffin, 585
F.Supp. 1439 (M.D.N.C. 1983) (Parade was “activity” within meaning of state program
and activities provision of statute governing federally protected activities, where parade
was organized primarily to enable participants to express their public contempt for
clandestine racist organization), or a physical act, See McClure v. Board of Ed. Of City
of Visalia, 176 P. 711, 38 Cal. App. 500 (Cal.App. 3 Dist. 1918) (“activity” meaning a
physical or gymnastic exercise, an agile performance). :
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Given the above-stated definitions for “service or activity,” neither the Code nor
State law allow public monies to be used for the renovation, construction or capital
improvements on private property to construct a pavilion and community center. See
Hawai'i Revised Statutes (“HRS”) § 37-62 (Definitions of “Capital Expenditures,”
“Capital Investment Costs,” and “Construction costs”). Even if Orchidland Neighbors
contend that a specific service or activity will be provided, the fact still remains that its
request is not directly related to a “service or activity” to be provided within a fiscal
period. In this instance, the preliminary cost estimates for the capital improvements is
$400,000; the capital improvement project will be built and completed in at least three
phases (that is, planning, designing and permitting, funding raising, and development
and construction); and it is therefore unlikely that the Orchidland Community Center will
be completed within a fiscal period. CDBG grant proposal, at 15 and 18. The
requested funds are not being used, for example, for the food basket program where
the Orchidland Neighbors distributes the food to the needy.

2. No Precedent of CRF grants used for Construction of a Pavilion or
Community Center on Private Land. '

In your August 25, 2017 letter, it was alleged that “there is ample precedence of
CRF grants being used for construction of facilities on private land.” In support of that
allegation, you attached Exhibit D, copies of resolutions regarding specific programs,
_projects, activities, services, materials or supplies that the grants have been utilized.
But none of the identified resolutions provided CRF grants for the construction of a
pavilion or community center on private land. In fact, Resolution 113-15, provided CRF
monies for the construction of a community association pavilion on Hawaiian Homes
Land, which is not private land.

In addition, some of the identified resolutions involved the Department of
Environmental Management, Department of Public Works and the Fire Department.
Therefore, obtaining CRF monies clearly would benefit the public health and safety.
While other resolutions determined the public purpose would be that the County “may
furnish all necessary facilities and equipment for the volunteer fire stations.” ‘A couple of
the resolutions provided were not for capital improvement projects and therefore, are
not similar. Lastly, one resolution provided funding to develop a pedestrian-scale
lighting plan to improve the overall illumination within the public spaces along Ali‘i Drive,
which is a County roadway.

lll. CONCLUSION

For the reasons stated above, we conclude that the use of CRF monies by
Orchidland Neighbors for the planning, designing and permitting of the construction of
the Orchidland Community Center does not comply with HCC § 2-137(3). The planning,
designing and permitting of a community center is not a “service or activity.”
Furthermore, the planning, designing and permitting of the construction of a community
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center on private property is a phase of a capital improvement project upon private
property. CRF monies are not used for such a capital improvement project. Under the
facts and circumstances of this case, neither the Code nor State law supports the use of
public monies by Orchidland Neighbors for a capital improvement project to construct a
community center on private land.

Should you have any further concerns or comments, please contact me.
Sincerely,

JOSEPH K. KAMELAMELA
Corporation Counsel

JKK:clf '
Attachment: Exhibit “A,” Portions of CDBG proposal by Orchidland Neighbors
c w/attachments:  Mayor Harry Kim '

Managing Director Wil Okabe
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Corporation Counsel Opinion 2004-03

Honorable Bob Jacobson
Hawai'i County Council
County of Hawar'i

25 Aupuni St.

Hilo, HI 96720

Dear Councilman Jacobson:

RE: Article lll, Section 3-2, Hawai'i County Charter
WRK. NO. 03-3641

You have asked the Office of the Corporation Counsel to opine on the
legal effect of the 1996 Hawai'i County Charter (hereinafter "Charter”)
amendment pertaining to Council member term limits. Specifically, you ask
whether the present Charter language providing for term limits for Council
members of four consecutive two-year terms applies to members who were
elected in 1996, contemporaneous with the 1996 Charter amendment.

Our analysis of this issue began in 2001, when we first examined
nationwide case law concerning legal challenges made to term limit legislation.
Our preliminary research indicated there was a significant body of case law in
other jurisdictions which supported a finding that our term limit law would not
apply to those members of the Council who were elected contemporaneously
with the 1996 Charter amendment.

Pursuant to Section 11-2, Hawai'i Revised Statutes, as amended
(hereinafter "HRS"), and Atrticle IIl, Section 3-6 of the Charter, County Clerk Al
Konishi is charged with the responsibility of overseeing elections in our County.
Two important statutory functions of his office are the responsibility for
"maximization of registration of eligible electors throughout the State," and "public
education with respect to voter registration and information." (HRS Sections 11-
2(b) and (c), respectively). Mr. Konishi is also charged with the responsibility of
determining the suitability of those seeking elective office.

To this end, in February of 2003, Mr. Konishi authored a document entitled
"Findings: Review of Hawai'i County Charter Provision on Council Term Limits."

Hawai'i County is an Equal Opportunity Employer and Provider
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This document was forwarded to State of Hawai'i Chief Election Officer Dwayne
D. Yoshina, and has been a public record since its issuance in 2003. This
document was published well in advance of the filing deadline for the 2004
election. For reference purposes, a copy of Mr. Konishi's written findings is
attached hereto as Attachment 1.

Recent media attention surrounding this issue reports a division in the
interpretation of this Council term limit provision. Specifically, notwithstanding
Mr. Konishi's conclusions, there is reported ambiguity whether a Council member
who was elected contemporaneously with the passage of the 1996 Charter
amendment is "covered" by the term limit law.

Earlier this year, in an effort to have this matter judicially examined, our
office explored the possibility of filing a petition for declaratory relief with the Third
Circuit Court. However, HRS Section 632-1 requires an "actual controversy" as
a condition precedent to the filing of a request for declaratory judgment. Thus,
we were unable to proceed without an adversarial party.

Although the media had reported a difference of opinion surrounding this
issue, no taxpayer, organization, potential candidate, or other person or entity
with standing affirmatively stepped forward to challenge the County Clerk's
written conclusions. As reported above, the County Clerk had determined as
early as 2003 that he would accept the filing of a candidate for Council office,
notwithstanding the fact the candidate had been elected contemporaneously with
the 1996 Charter amendment. Equally as significant, it was reported Council
Chairman James Arakaki declared his intention to run for reelection in 2004, as
he believed he was not precluded from reelection by this new term limit law.

The Corporation Counsel is charged by Charter with the following
responsibility (reproduced in pertinent part):

The corporation counsel shall be the chief legal advisor and legal
representative of all county agencies, the council and all officers and
employees in matters related to their official powers and duties. The
corporation counsel shall represent the county in all civil legal proceedings
and shall perform all other services incident to the office as may be
required by law.

Section 6-2.3, Hawai'i County Charter

The conclusion concerning term limit applicability reached by the County
Clerk was one made pursuant to his official power and duty. Having examined
the basis and methodology of his findings, we concluded his position was legally
prudent and defensible, in the event of legal attack. Thus, we are obliged by the

-
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aforementioned Charter provision and our Rules of Professional Responsibility to
represent this position.

The filing of a petition for declaratory relief would require at minimum, in
our opinion, a party asserting a position contrary to Mr. Konishi's findings.
Although many have spoken out regarding this issue, no one has stepped up to
the plate to allow a court to properly examine this issue. The Corporation
Counsel concluded the premature filing of a petition for declaratory relief, without
an identified adversarial party, would violate the Hawai'i Rules of Civil Procedure
and constitute a frivolous filing. Clearly, our County's legal representative should
not be party nor responsible for such an unwarranted filing, which may result in
monetary sanctions levied against our office, which would be borne by our
taxpayers.

It is our understanding Mr. Arakaki has recently pulled papers for
reelection as a Council member. Although not filed, Mr. Konishi has previously
publicly represented he would accept such an application. To date, we are
unaware of any legal challenges filed against Mr. Konishi based on this
assertion.

Thus, although the Corporation Counsel stands ready to have this matter
heard and decided by a Court, we are unable to get there, since no person or
organization has been willing to participate in such litigation.

We will now summarize our research and conclusions in finding Mr.
Konishi's position legally prudent and defensible.

Article Ill, Section 3-2, Hawai'i County Charter
The present Charter provision pertaining to term limits reads in pertinent
part as follows:

The terms of the council members shall not exceed four consecutive two
year terms. Candidates shall be elected in accordance with the election
laws of the state, insofar as applicable.

As reported in Mr. Konishi's findings, the Charter amendment lacks a
stated effective date, lacks transitional provisions, lacks proper notice to our
voters, and lacks any significant legislative history. A detailed recitation of these
problems would be redundant and not productive here.

In contrast, a similar City of Cincinnati Charter amendment placed on their
November 1991 ballot read as follows:

Shall the proposed amendment to the Charter of the City of Cincinnati to
provide that no person shall hold the office of a member of the council for
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a period longer than four consecutive two year terms of the council unless
a period of at least two consecutive two year terms of the council has
intervened without such person serving on the council; that the provisions
of this amendment shall apply commencing with the nominations for the
election for the council term commencing December 1, 1993, and that
consecutive terms of service on the council to which members were
elected prior to December 1, 1993 shall be counted in determining
eligibility for office under this section; and to give effect to the above
provisions by repealing existing Section 2 and 12 of Article IX be
approved?

State ex rel. Mirlisena v. Hamilton County Board of Elections, 67 Ohio St.3d 597,
622 N.E.2d 329 (1993).

Recognizing the opinion of the Corporation Counsel is merely an opinion,
the million dollar question, so to speak, is what would a Hawai'i court do, if asked
to determine the applicability of the Charter's term limit provision to members of
the Council who were elected contemporaneously in 1996 with the Charter
amendment.

Case law

In the above-cited State ex. rel. Mirlisena v. Hamilton County Board of
Elections, supra, the voters of the City of Cincinnati passed the above language,
which effectively placed term limits on city council members. This language
contained the effective date of the amendment, together with a retroactive
provision expressly including the terms of council members who were already
serving.

Complicating matters in the Mirlisena case was a separate charter
amendment introduced by the council which provided, inter alia, that there would
be no term limits imposed on any council candidate. Not surprisingly, both
charter amendments passed, adding further ambiguity to this issue.

Mirlisena, a councilman first elected in 1985, and who had been reelected
in subsequent elections in 1987, 1989, and 1991, sought reelection in the 1993
election, notwithstanding the fact he had served four consecutive two-year terms,
and would be theoretically barred from running again by the charter term limit
amendment.

The Supreme Court of Ohio found the retroactive provision of the charter
amendment unconstitutional. The Ohio high court reasoned as follows:

...the Ohio Constitution provides, in part, that "[tjhe general assembly shall
have no power to pass retroactive laws * * * ." Since we have indicated
that we will apply, absent any direction from the Cincinnati City Charter,

-~
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the general law of statutory interpretation in construing Issues 4 and 5 (the
above-described charter amendments), we will likewise apply the Ohio
constitutional provision as to retroactive legislation. We are buttressed in
doing so by the decision of the United States Supreme Court, Citizens
Against Rent Control v. Berkeley (1981), 454 U.S. 290, 295, 102 S.Ct.
434, 437,70 L.Ed.2d 492, 498. where the court said that "* * * the voters
may no more violate the Constitution by enacting a ballot measure than a
legislative body may do so by enacting legislation." :

Issue 5 provides, in part, "™ * * that consecutive terms of service on the
council to which members were elected prior to December 1, 1993 shall
be counted in determining eligibility for office under this section * * *."
(Emphasis added). This is clearly an enactment which is meant to have
retroactive effect. Such an enactment is proscribed by Section 28, Article
Il of the Ohio Constitution.

Mirlisena, supra, 622 N.E.2d at 331-332.

Other states that have grappled this issue conclude term limit legislation is
not retroactive, and should have prospective application only.

In U.S. Term Limits, Inc. v. Hill, 316 Ark. 251, 872 S.W.2d 349 (1994), the
Supreme Court of Arkansas examined an amendment to the Arkansas
Constitution, which established term limits on state constitutional officers, state
legislators, and placed other limitations on candidates for United States Senate
and United States House of Representatives.

The subject amendment, approved by Arkansas voters, provided as
follows:

ARKANSAS TERM LIMITATION
AMENDMENT

An amendment to the Constitution of the State of Arkansas limiting the
number of terms that may be served by the elected officials of the
Executive Department of this state to two (2) four-year terms, this
department to consist of a Governor, Lieutenant Governor, Secretary of
State, Treasurer of State, Auditor of State, Attorney General,
Commissioner of State Lands; limiting the number of terms that may be
served by members of the Arkansas House of Representatives to three (3)
two-year terms, these members to be chosen every second year; limiting
the number of terms that may be served by members of the Arkansas
Senate to two (2) four-year terms, these members to be chosen every four
years; providing that any person having been elected to three (3) or more
terms as a member of the United States House of Representatives from
Arkansas shall not be eligible to appear on the ballot for election to the
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United States House of Representatives from Arkansas; providing that any
person having been elected to two (2) or more terms as a member for the
United States Senate from Arkansas shall not be eligible to appear on the
ballot for election to the United States Senate from Arkansas; providing for
an effective date of January 1, 1993; and making the provisions applicable
to all persons thereafter seeking election to the specified offices.

U.S. Term Limits, Inc., supra, 872 S.W.2d at 351.

Similar to the 1996 Hawai'i County Charter Amendment, the above cited
language from the Arkansas Term Limitation Amendment was silent on the issue
of whether terms served are counted in determining whether a candidate is
eligible for reelection.

The Arkansas Supreme Court held the constitutional amendment was
prospective; in other words, only terms served after the passage of the
amendment were to be counted in the term limit calculation. The Arkansas high
court opined as follows:

Constitutional amendments operate prospectively unless the language
used or the purpose of the provision indicates otherwise. Dennen v.
Bennett, 230 Ark. 330, 322 S.W.2d 585 (1959). We have also held that
with respect to an amendatory act the legislation will not be construed
otherwise. Lucas v. Handcock, 266 Ark. 142, 583 S.W.2d 491 (1979), see
also Gannett River States Publishing Co. v. Arkansas Indus. Dev.
Comm'n, 303 Ark. 684, 799 S.W.2d 543 (1990). The same rule of
construction is equally applicable to a constitutional amendment. The
Amendment in this case is vague and ambiguous on the point of when to
begin counting terms. As already stated, two proponents of the
Amendment, U.S. Term Limits, Inc. and the State of Arkansas represented
by the Attorney General's office, interpret it to apply prospectively.
Arkansans for Governmental Reform took the same position before the
circuit court. Because of the vagueness in the Amendment on this point,
we agree. Only periods of service commencing on or after January 1,
1993, will be counted as a term for limitation purposes under Amendment
73.

U.S. Term Limits, Inc., supra, 872 S.W.2d at 361.

The rationale followed by the Arkansas Supreme Court was the same
followed by our County Clerk in interpreting the 1996 Hawai'i County Charter
amendment. In Mr. Konishi's written findings, he states at page 5 as follows:

This office is empowered to act in accordance with the letter and spirit of
the law. However, any law seeking to impose limits on the constitutional

L
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rights of individuals must be clearly written. The letter of such a law must
be precise and complete. Even if a more expansive reading of the "spirit"
of the 1996 amendment may seem clear to some, without explicit
authority, this office should not and will not impose limits on the
constitutional rights of individuals. This office can not act merely on the
basis of our best guess about the "spirit" or the 1996 amendment,
particularly when that "spirit" was not clearly articulated by the drafters
who had numerous opportunities to do so in the normal course of Council
action. (Footnote omitted). (Emphasis in original).

An even more compelling argument in favor of prospective application of
the 1996 Hawai'i County Charter amendment is found in Woo v. Superior Court,
83 Cal.App.4™ 967, 100 Cal.Rptr.2d 156 (2000).

In Woo, Michael Woo, a Los Angeles City Council member who served
two consecutive four-year terms from 1985 to 1993, sought election in the 2001
council race. The city clerk advised Woo he was ineligible for election to the
council, based on a 1996 Los Angeles City Charter amendment imposing term
limits. In sum, the city clerk concluded that based on Woo's previous service of
two full terms, he was ineligible to be elected to the council.

In 1993, Los Angeles voters passed the following term limit amendment to
the city charter:

No person may serve more than two terms of office as Mayor. No person
may serve more than two terms of office as City Attorney. No person may
serve more than two terms of office as Controller. No person may serve
more than two terms of office as member of City Council. These
limitations on the number of terms of office shall apply only to terms of
office which begin on or after July 1, 1993. These limitations on the
number of terms of office shall not apply to any unexpired term to which a
person is elected or appointed if the remainder of the term is less than
one-half of the full term of office.” (Italics added).

Woo, supra, 100 Cal.Rptr.2d at 159.

In 1996 and 1997, a Charter Reform Commission for the City of Los
Angeles drafted a new city charter, which was submitted to the voters in 1999.
Los Angeles voters approved the new charter, and the charter became effective
on July 1, 2000, repealing the former city charter.

The term limit provision in the new charter was identical to the language
cited above (the 1993 term limit language), except the italicized language
pertaining to terms counted in the term limit calculation was excluded. It was this
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omission in language that the city clerk based his denial of Woo's eligibility for
seeking election to the council.

The City, defending its Clerk's position, argued the new term limit
language was unambiguous, and made no exception for terms commenced
before July 1993. The City further argued the deletion of the italicized language
indicated an intention to effect change.

The Court of Appeal, Second District, Division 3, of the State of California
rejected the City's arguments and reversed the lower court's decision. In finding
Woo was eligible to seek reelection to the council, the California appellate court
opined as follows:

A city charter is the city's constitution. (City and County of San Francisco
v. Patterson [1988] 202 Cal.App.3d 95, 102, 248 Cal.Rptr. 290; see
Domar Electric, Inc. v. City of Los Angeles [1994] 9 Cal.App.4™ 161, 170,
36 Cal.Rptr.2d 521, 885 P.2d 934 ["[T]he charter represents the supreme
law of the City, subject only to conflicting provisions in the federal and
state Constitutions and to preemptive state law. [Citations.]"]) Accordingly,
we construe a voter-approved amendment to the city charter as we would
construe a voter-approved amendment to the state Constitution.

(Footnote omitted).

We also are guided by the principle that the right to hold public office is a
fundamental right of citizenship (Zeilenga v. Nelson [1971] 4 Cal.3d 716,
720, 94 Cal.Rptr. 602, 484 P.2d 578) that can be curtailed only if the law
clearly so provides (carter v. Com. on Qualifications, etc. [1939] 14 Cal.2d
179, 182, 93 P.2d 140; Helena Rubenstein Internat. v. Younger [1977] 71
Cal.App.3d 406, 418, 139 Cal.Rptr. 473). Any ambiguity in a law affecting
that right must be resolved in favor of eligibility to hold office. (Carter, at p.
182, 93 P.2d 140; Younger, at p. 418, 139 Cal.Rptr. 473.)

* * * * *

Moreover, the ballot pamphlet did not set forth the text of the proposed
provision or facilitate a comparison with the existing provision through
which a voter could discover the purported change that the description
and summary failed to disclose. A voter would have had to turn to a
separate booklet containing the complete text of the proposed city charter
to discover the apparent inconsistency between the information provided
in the ballot pamphlet and the actual text of the term limits provision. We
do not suggest that an inconsistency between the ballot pamphlet and the
actual text of a measure necessarily must be resolved in favor of the ballot

-
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pamphlet in all circumstances (Citations omitted). However, in these
circumstances, where the ballot pamphlet and the recent history of the
term limits law reasonably led the voters to believe that the law was
unchanged and where the fundamental right to hold public office is at
issue, we conclude that the voters did not intend to change the term limits
law so as to disqualify persons who had served two terms of office before
July 1993.

Woo, supra, 100 Cal.Rptr.2d at 162-164.

As Woo instructs us, the holding of public office is a fundamental right that
may only be curtailed if expressly provided by law. Where there is ambiguity, as
in the 1996 Hawai'i County Charter amendment, any ambiguity must be resolved
in favor of allowing a potential candidate to run for elective office.

State ex. rel. Voss v. Davis, 418 S.W.2d 163 (Missouri 1967), an old case
found in our original research of this issue, and perhaps the only case which
mildly supports the position that the 1996 Hawai'i County Charter amendment
has retroactive effect, is patently and easily distinguishable on its facts.

In Davis, the Supreme Court of Missouri held, inter alia, that the
constitutional authority and power to amend the Kansas City Charter carried with
it the right of the people to determine the length of term of their elected officials,
even though that incidentally would involve shortening the terms of incumbents.
However, in Davis, and unlike the present situation involving the Hawai'i County
Charter, the Kansas City Charter amendments included the following language
(recited in pertinent part):

Sec. 489. Terms of office to be two years. The terms of office of all
elective officials, including the mayor, the councilmen and the judges of
the municipal court, shall be two years, and until their successors are
elected and have qualified.

The terms of office of officials elected at each biennial election after such
1965 election shall continue until ten o'clock in the forenoon of April 10th,
two years after the date when they were elected and until their successors
are elected and have qualified. This Section shall take effect immediately
upon adoption.

Sec. 490. Elections held every two years . . . (I)n the year 1967, and in
each second year thereafter, a regular municipal election for the choice of
all such municipal officers to be elected by the people shall be held on the
last Tuesday in March. A primary election shall be held in the city, in each
election precinct thereof on the fourth Tuesday preceding each regular
municipal election. All candidates for office shall be nominated and all
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elections herein provided for shall be held in accordance with the
provisions of Article XVI of this Charter, and the other election laws of this

state applicable to elections held in this city not in conflict with this
Section. This Section shall take effect immediately upon its adoption.

Davis, supra, 418 S.W.2d at 165-166.

Thus, Davis, an old case with distinguishable facts and negligible
precedent (shepardizing this case revealed one citation where it was
distinguished), is of limited import to our analysis and conclusion that the 1996
Hawai'i County Charter amendment has prospective application only. This is
because Davis was a case where transactional provisions were clearly stated in
the law.

In addressing your specific questions in your original communication to
our office of March 6, 2003, you ask for citations to "United States Constitutional
and Hawai'i case law pertinent to his (Mr. Konishi's) findings and conclusions."

Our research revealed no reported United States Supreme Court cases on
this issue. Presumably, as Mr. Konishi points out at page 2 of his written findings,
the congressional promulgation of the 22"¢ Amendment to the United States
Constitution contained language, unlike the 1996 Hawai'i County Charter
amendment, which adequately provided fair notice of the amendment's effect to
both the person holding office at the time the amendment was passed, as well as
the person holding office when the amendment became law. Thus, no litigation
ensued.

There are no reported Hawai'i appellate court cases on this issue.

You ask for the relevance of "Fasi v. Cayetano, 60 Hawai'i 282, 588 P.2d
915 (1978)." The correct title of this case is Hustace v. Doi, found at the same
citation. | believe Mr. Konishi cited this case for the proposition that a sufficient
justiciable case and/or controversy exists in the present Hawai'i County Charter
matter, sufficient to warrant the filing of a request for declaratory relief.

As stated above, we do not conclude, based upon a reading of our Rules
of Civil Procedure and Rules of Professional Conduct, and absent an adversarial
party, that it would be permissible to bring this case before the Circuit Court.
Hustace involved a nonpartisan candidate for mayor of Maui County suing
Hawai'i's chief election officer to determine the validity of Hawai'i's election laws
with respect to the criteria for inclusion of nonpartisan candidates on the ballot for
the general election.
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Unlike Hustace, there appears to be no one willing to challenge Mr.
Konishi's findings. As | expressed to you in my email communication of May 15,
2003, an adversarial party, in our opinion, would be necessary. This is because
our court rules require an actual case or controversy.

Your final question is, "Please advise what corrective action the Council
could take if there (sic) have been omissions or failures in the due process of
passing the term limits bill other than the County Clerk's conclusion that four
Council members elected in 1996 are still eligible candidates in 2004."

Your question presupposes it was the intent of the Council and the voters
to specifically include prior and/or contemporary elective terms of service into the
"term limit" calculation, when the Charter amendment passed in 1996. As stated
in our opinion, ante, the record is barren of any such conclusive determination,
given the limited legislative history, lack of stated intent on the public notice, and
lack of stated effective date and term calculation in the body of the law. Thus, we
cannot make the same assumption you do, as such would be inappropriate in
properly performing our function in independently reviewing the record and law,
and formulating an informed opinion.

Further, our opinion does not pass on the wisdom of such term limit
legislation, but is limited to researching and opining what a Hawai'i court would
conclude, given the present record, constitutional considerations, and prevailing
national case law.

I thoroughly agree with both you and Mr. Konishi that a judicial
determination would be most conclusive. However, our research, conducted
independent of Mr. Konishi's conclusions, reveal it highly unlikely a Hawai'i court
would disagree with Mr. Konishi's findings.

A final note worth repeating. As we expressed at the beginning of our
opinion, it is the responsibility of the County Clerk pursuant to law to determine
the eligibility of candidates for elective office in our County. The County Clerk
and not the Corporation Counsel, makes this determination. To the extent our
independent research arrives at the same conclusion and opinion as the County
Clerk, and is relevant for whatever purpose you seek it, we conclude there is
neither a conflict of interest nor breach of our ethical responsibilities.
Consequently, we render this opinion.

Since our opinion is intended for publication, any person having a different
opinion should not solely rely on our analysis and conclusions, and is herein
advised to contact an attorney licensed to practice law in the State of Hawai'i if
he so chooses. The Corporation Counsel's opinion is intended to assist County
officers, and is not intended to be binding on the public at large.
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Conclusion

We cannot say County Clerk Al Konishi's written findings concluding that
those members of the council elected contemporaneously with the Charter
amendment in the 1996 election must count their "1996 term" towards the term
limit calculation, are erroneous. In fact, the County Clerk's conclusions appear to
be consistent with the vast majority of national case law and precedent, and
consistent with our belief of what a Hawai'i court would so hold.

Based on the foregoing reasons and authorities, the Hawai'i County
Corporation Counsel concludes the 1996 Hawai'i County Charter amendment
providing that council members shall be limited to four consecutive two-year
terms, has prospective application only, and does not prohibit council members
elected (or reelected) in that year (1996) from running for council office in the
2004 election.

Very truly yours,

LINCOLN S. T. ASHIDA
Corporation Counsel

Attachment

cc:  Honorable Harry Kim, Mayor (w/ attachment)
Honorable James Y. Arakaki (w/ attachment)
Honorable J. Curtis Tyler, Il (w/ attachment)
Honorable Aaron S. Y. Chung (w/ attachment)
Honorable Leningrad Elarianoff (w/ attachment)
Honorable Gary Safarik (w/ attachment)
Honorable Fred Holschuh (w/ attachment)
Honorable Joe Reynolds (w/ attachment)
Honorable Michael Tulang (w/ attachment)

S: Departments/Corp Counsel/Opinion 2004-03 5-26-04/LSAmr





