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28 August 2018 

 
 
Corporation Counsel Joseph K. Kamelamela 
Office of the Corporation Counsel 
Hilo Lagoon Centre 
101 Aupuni Street, Unit 325 
Hilo, HI 96720 

 
Re: Your letter of 22 August 2018 
 
Dear Corporation Counsel Joseph K. Kamelamela: 
 
As legal counsel for Council member Ruggles, this letter serves to acknowledge receipt of your 
letter to her dated 22 August 2018. In that letter you wrote, “Should you have any other questions, 
please contact me.” Council member Ruggles has no ‘other questions’ because her initial request 
for a ‘legal opinion’ remains unanswered in any substantive way.  
 
You also wrote, “In response to your inquiry, we opine that you will not incur any criminal liability 
under state, federal, and international law. See Article VI, Constitution of the United States of 
America (international law cannot violate federal law).” Article VI states: 

 
This Constitution, and the Laws of the United States which shall be made in 
Pursuance thereof; and all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme Law of the Land; and the 
Judges in every State shall be bound thereby, any Thing in the Constitution or Laws 
of any State to the Contrary notwithstanding.  

 
You provide no reasoning which carries a reader from Article VI of the United States Constitution 
to your stated conclusion. As you provide no explicit reasoning, I cannot follow the reasoning. As 
there is no reasoning to comment on I have no comment. What you call a ‘legal opinion’ is nothing 
more than a bare conclusory statement of no obvious value due to its unrevealed reasoning.  
 
Your conclusory one sentence, which boiled down to, in essence, is “See Article VI”, isn’t an 
‘opinion’. What I understand you to be referring to, the pertinent part of Article VI, is, in its 
entirety, longer than your non-responsive reply.  
 
Your office, as a legal adviser to the Hawai‘i County Council, tasks you with giving legal advice—
advice that can be relied upon, on matters related to my client’s office, official powers and duties. 
Hawai‘i Rules of Professional Conduct (2014) Rule 1.1—Competence, comment 5, states: 



 2 

“Competent handling of a particular matter includes inquiry into and analysis of the factual and 
legal elements of the problem, and use of methods and procedures meeting the standards of 
competent practitioners”. My 21 August 2018 letter was her request, conveyed by me, in her 
capacity as an officer in her official capacity seeking legal advice from you in order advise and 
assure her that she was “not incurring criminal liability under international humanitarian law and 
United States Federal law as a Council member for: 
 

1. Participating in legislation of the Hawai‘i County Council that would 
appear to be in violation of Article 43 of the Hague Regulations and 
Article 64 of the Geneva Convention which require that the laws of the 
Hawaiian Kingdom be administered instead of the laws of the United 
States; 

2. Being complicit in the collection of taxes, or fines, from protected 
persons that stem from legislation enacted by the Hawai‘i County 
Council, appear to be in violation of Articles 28 and 47 of the Hague 
Regulations and Article 33 of the Geneva Convention which prohibit 
pillaging;  

3. Being complicit in the foreclosures of properties of protected persons 
for delinquent property taxes that stem from legislation enacted by the 
Hawai‘i County Council, which would appear to violate Articles 28 
and 47 of the Hague Regulations and Article 33 of the Geneva 
Convention which prohibit pillaging, as well as in violation of Article 
46 of the Hague Regulations and Articles 50 and 53 of the Geneva 
Convention where private property is not to be confiscated; and 

4. Being complicit in the prosecution of protected persons for committing 
misdemeanors, or felonies, that stem from legislation enacted by the 
Hawai‘i County Council, which would appear to violate Article 147 of 
the Geneva Convention where protected persons cannot be unlawfully 
confined, or denied a fair and regular trial by a tribunal with competent 
jurisdiction”. 

 
The legal definition of assure is to “make certain and put beyond all doubt”. See Black’s Law 
(1996), p. 123. The word ‘all’ may be too strong a standard, so I will substitute it with ‘beyond 
reasonable doubt’. Your letter gives no reasoning and thus does not ‘assure’. Your letter provides 
no analysis, or argument making it something other than a legal opinion in the sense that it marshals 
no facts or law to reach a reasoned position. The meaning of this phrase ‘international law cannot 
violate federal law’, needs explanation as its meaning is murky to me and I have conscientiously 
attempted to understand it. It does not speak to the question of potential criminal liability as to the 
article of the Constitution you refer to. It sounds like you are saying that compliance with United 
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States federal law immunizes one from prosecution under international law. That’s simply not true. 
If this is not what you are saying, please clarify. 
 
Your conclusion, however, reflects a similar legal position taken by U.S. Department of Justice 
Deputy Assistant Attorney General John Yoo in his legal opinion, which became infamous, 
regarding Application of Treaties and Laws to al Qaeda and Taliban Detainees dated 9 January 
2002. His memorandum was in response to questions posed by the General Counsel for the 
Department of Defense “concerning the effect of international treaties and federal laws on the 
treatment of individuals detained by the U.S. Armed Forces during the conflict in Afghanistan.” 
Yoo, in his memorandum, stated:  
 

We believe it most useful to structure the analysis of these questions by focusing 
on the War Crimes Act, 18 U.S.C. §2441 (Supp. III 1997) (“WCA”). The WCA 
directly incorporates several provisions of international treaties governing the laws 
of war into the federal criminal code. 

 
After 42 pages of analysis, Yoo stated: 
 

For the foregoing reasons, we conclude that neither the federal War Crimes Act not 
the Geneva Conventions would apply to the detention conditions in Guantanamo 
Bay, Cuba, or to trial by military commission of al Qaeda or Taliban prisoners. We 
also conclude that customary international law has no binding legal effect on either 
the President or the military because it is not federal law, as recognized by the 
Constitution. Nonetheless, we also believe that the President, as Commander in 
Chief, has the constitutional authority to impose the customary laws of war on both 
the al Qaeda and Taliban groups and the U.S. Armed Forces. 

 
Yoo’s legal opinion was found to be flawed and allegations of war crimes against Yoo and those 
relying on his opinion, arose in Germany in 2006, Spain in 2009, and Russia in 2013. After the 
United States Senate Intelligence Committee Report on CIA torture was released in December 
2014, Erwin Chemerinsky, who at the time was Dean of the University of California, Irvine School 
of Law, called for the prosecution of Yoo for his role in authoring, as well as co-authoring, what 
came to be known as the Torture Memos. 
 
On this subject, I would respectfully caution you as to how you answer Council member Ruggles’ 
inquiries, because she is not the only member of the County Council that could be affected by your 
legal opinion. 
 
I would like to bring to your attention a previous opinion from you to Council member Ruggles 
dated 3 November 2017, re Orchidland Neighbors CRF Grant Follow-up, which is more along 
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the line of what was hoped for and expected from Corporation Counsel. That opinion does, as near 
as I can tell, meet the standards of a qualified legal opinion. Another example of a legal opinion 
that meets the standard was by your predecessor, Lincoln Ashida, to former Council member Bob 
Jacobson on May 26, 2004, re Article III, Section 3-2, Hawai‘i County Charter WRK. NO. 03-
3641. 
 
There is another concern that needs to be brought to your attention. It is either your advertent, or 
inadvertent, attribution Council Member Ruggles’ ‘intent’ in asking for a legal opinion. At the 
Council Committee meeting on 21 August 2018, you verbally insinuated that she was with 
“Hawaiian sovereignty groups”. Setting aside as irrelevant your meaning of the term, this letter 
requests a clarification. Did you or did you not intend such an inference? If unintended it needs to 
be clarified. If intended, we state that we deny it and instruct you to cease falsely implying an 
intent. Even should you have a sincere fact-based belief, when speaking in public to a client such 
a ‘political’ comment is out of bounds particularly since your statements, made at a public hearing, 
regarding the inquiry were made when you had not yet even read her letter to you.   
 
My client represents her constituents from District 5 pursuant to an oath of office. She doesn’t 
represent what you, sneeringly, referred to as ‘sovereignty groups’. 
 
You have, in hand, Dr. deZayas’s legal memorandum where such a qualified individual, speaking 
in his official capacity as a United Nations Independent Expert, uses the terms ‘plundering’, 
‘enabling’ and ‘colluding’, which are terms used in discussing criminal activity. Taking it lightly, 
or dismissively, seems imprudent.  
 
Whether intended or not, your cavalier misstatement prompted the media to mistakenly portray 
Council member Ruggles’ questions regarding potential criminal liability, a legal matter, with a 
political movement. You may not have realized it, but the curt and dismissive manner of your 
delivery was, and not unreasonably, offensive and disrespectful not only to her, personally, but to 
the office she is privileged to hold. 
 
This letter is in the nature of a follow up reminder and opportunity to provide what could be 
described as a ‘proper’ legal opinion which would include an ‘analysis of the factual and legal 
elements of the problem, and use of methods and procedures meeting the standards of competent 
practitioners’ as the Hawai‘i Rules of Professional Conduct (2014) outlines.  
 
If you intend no further effort to provide such an opinion, please advise. If you need additional 
time in order to complete it let us know. If you intend to obtain outside counsel to assist your 
office, as it has done on other matters, please advise as to what entity or persons you intend to use.  
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Until you provide Council member Ruggles with a proper legal opinion responding to the 
statement of facts in that she has not incurred criminal liability for violating the 1907 Hague 
Regulations and the 1949 Geneva Convention, IV, I have advised my client that she must continue 
to refrain from legislating. For your reference, I am attaching the aforementioned legal opinions 
by Deputy Assistant Attorney General John Yoo and your office. 
 
Sincerely, 
 
 
Stephen Laudig  
HBN #8038 
 
cc:  State of Hawai‘i Attorney General 
 United States Attorney General 
 Office of the Prosecutor, International Criminal Court 

United Nations Independent Expert on the Promotion of a Democratic and Equitable 
International Order 

 
 
Enclosures as stated: 



Deputy Assistant Attorney General John Yoo’s Memorandum for 
William J. Haynes II General Counsel, Department of Defense  

(9 January 2002) 
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Corporation Counsel Lincoln Ashida’s Opinion for  
Council Member Bob Jacobson re Article III, Section 3-2,  

Hawai‘i County Charter WRK. NO. 03-3641 
(26 May 2004) 



x r of„      Lincoln S. T. Ashida

Harry Kim
Corporation Counsel

Mayor s Gerald Takase

f,.•    +;; 

Assistant Corporation
r.•„•;,'+    Counsel

COUNTY OF HAWAII
OFFICE OF THE CORPORATION COUNSEL

101 Aupuni Street, Suite 325  +  Hilo, Hawaii 96720-4262  •  ( 808) 961- 8251  •  Fax( 808) 961- 8622

May 26, 2004

Corporation Counsel Opinion 2004-03

Honorable Bob Jacobson

Hawaii County Council
County of Hawaii
25 Aupuni St.
Hilo, HI 96720

Dear Councilman Jacobson:

RE:    Article III, Section 3- 2, Hawaii County Charter
WRK. NO. 03-3641

You have asked the Office of the Corporation Counsel to opine on the

legal effect of the 1996 Hawaii County Charter (hereinafter" Charter”)
amendment pertaining to Council member term limits.  Specifically, you ask
whether the present Charter language providing for term limits for Council
members of four consecutive two-year terms applies to members who were

elected in 1996, contemporaneous with the 1996 Charter amendment.

Our analysis of this issue began in 2001, when we first examined

nationwide case law concerning legal challenges made to term limit legislation.
Our preliminary research indicated there was a significant body of case law in
other jurisdictions which supported a finding that our term limit law would not
apply to those members of the Council who were elected contemporaneously
with the 1996 Charter amendment.

Pursuant to Section 11- 2, Hawaii Revised Statutes, as amended
hereinafter" HRS"), and Article III, Section 3- 6 of the Charter, County Clerk Al

Konishi is charged with the responsibility of overseeing elections in our County.
Two important statutory functions of his office are the responsibility for
maximization of registration of eligible electors throughout the State," and " public

education with respect to voter registration and information."  ( HRS Sections 11-

2( b) and ( c), respectively).  Mr. Konishi is also charged with the responsibility of
determining the suitability of those seeking elective office.

To this end, in February of 2003, Mr. Konishi authored a document entitled
Findings: Review of Hawaii County Charter Provision on Council Term Limits."

Hawai' i County is an Equal Opportunity Employer and Provider
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This document was forwarded to State of Hawaii Chief Election Officer Dwayne
D. Yoshina, and has been a public record since its issuance in 2003.  This

document was published well in advance of the filing deadline for the 2004
election. For reference purposes, a copy of Mr. Konishi' s written findings is
attached hereto as Attachment 1.

Recent media attention surrounding this issue reports a division in the
interpretation of this Council term limit provision.  Specifically, notwithstanding
Mr. Konishi' s conclusions, there is reported ambiguity whether a Council member
who was elected contemporaneously with the passage of the 1996 Charter
amendment is " covered" by the term limit law.

Earlier this year, in an effort to have this matter judicially examined, our
office explored the possibility of filing a petition for declaratory relief with the Third
Circuit Court.  However, HRS Section 632- 1 requires an " actual controversy" as
a condition precedent to the filing of a request for declaratory judgment.  Thus,
we were unable to proceed without an adversarial party.

Although the media had reported a difference of opinion surrounding this
issue, no taxpayer, organization, potential candidate, or other person or entity
with standing affirmatively stepped forward to challenge the County Clerk's
written conclusions.  As reported above, the County Clerk had determined as
early as 2003 that he would accept the filing of a candidate for Council office,
notwithstanding the fact the candidate had been elected contemporaneously with
the 1996 Charter amendment.  Equally as significant, it was reported Council
Chairman James Arakaki declared his intention to run for reelection in 2004, as

he believed he was not precluded from reelection by this new term limit law.

The Corporation Counsel is charged by Charter with the following
responsibility (reproduced in pertinent part):

The corporation counsel shall be the chief legal advisor and legal

representative of all county agencies, the council and all officers and
employees in matters related to their official powers and duties.  The

corporation counsel shall represent the county in all civil legal proceedings
and shall perform all other services incident to the office as may be
required by law.

Section 6- 2. 3, Hawaii County Charter

The conclusion concerning term limit applicability reached by the County
Clerk was one made pursuant to his official power and duty.  Having examined
the basis and methodology of his findings, we concluded his position was legally
prudent and defensible, in the event of legal attack.  Thus, we are obliged by the
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aforementioned Charter provision and our Rules of Professional Responsibility to
represent this position.

The filing of a petition for declaratory relief would require at minimum, in
our opinion, a party asserting a position contrary to Mr. Konishi's findings.
Although many have spoken out regarding this issue, no one has stepped up to
the plate to allow a court to properly examine this issue.  The Corporation

Counsel concluded the premature filing of a petition for declaratory relief, without
an identified adversarial party, would violate the Hawaii Rules of Civil Procedure
and constitute a frivolous filing.  Clearly, our County's legal representative should
not be party nor responsible for such an unwarranted filing, which may result in
monetary sanctions levied against our office, which would be borne by our
taxpayers.

It is our understanding Mr. Arakaki has recently pulled papers for
reelection as a Council member.  Although not filed, Mr. Konishi has previously
publicly represented he would accept such an application.  To date, we are

unaware of any legal challenges filed against Mr. Konishi based on this
assertion.

Thus, although the Corporation Counsel stands ready to have this matter
heard and decided by a Court, we are unable to get there, since no person or
organization has been willing to participate in such litigation.

We will now summarize our research and conclusions in finding Mr.
Konishi' s position legally prudent and defensible.

Article lll, Section 3-2, Hawaii County Charter

The present Charter provision pertaining to term limits reads in pertinent
part as follows:

The terms of the council members shall not exceed four consecutive two
year terms.  Candidates shall be elected in accordance with the election
laws of the state, insofar as applicable.

As reported in Mr. Konishi' s findings, the Charter amendment lacks a
stated effective date, lacks transitional provisions, lacks proper notice to our

voters, and lacks any significant legislative history.  A detailed recitation of these
problems would be redundant and not productive here.

In contrast, a similar City of Cincinnati Charter amendment placed on their
November 1991 ballot read as follows:

Shall the proposed amendment to the Charter of the City of Cincinnati to
provide that no person shall hold the office of a member of the council for
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a period longer than four consecutive two year terms of the council unless
a period of at least two consecutive two year terms of the council has

intervened without such person serving on the council; that the provisions
of this amendment shall apply commencing with the nominations for the
election for the council term commencing December 1, 1993, and that

consecutive terms of service on the council to which members were

elected prior to December 1, 1993 shall be counted in determining
eligibility for office under this section; and to give effect to the above
provisions by repealing existing Section 2 and 12 of Article IX be
approved?

State ex rel. Mirlisena v. Hamilton County Board of Elections, 67 Ohio St.3d 597,
622 N. E. 2d 329 ( 1993).

Recognizing the opinion of the Corporation Counsel is merely an opinion,
the million dollar question, so to speak, is what would a Hawai' i court do, if asked

to determine the applicability of the Charter's term limit provision to members of
the Council who were elected contemporaneously in 1996 with the Charter
amendment.

Case law

In the above-cited State ex. rel. Mirlisena v. Hamilton County Board of
Elections, supra, the voters of the City of Cincinnati passed the above language,
which effectively placed term limits on city council members.  This language

contained the effective date of the amendment, together with a retroactive

provision expressly including the terms of council members who were already
serving.

Complicating matters in the Mirlisena case was a separate charter
amendment introduced by the council which provided, inter alia, that there would
be no term limits imposed on any council candidate.  Not surprisingly, both
charter amendments passed, adding further ambiguity to this issue.

Mirlisena, a councilman first elected in 1985, and who had been reelected

in subsequent elections in 1987, 1989, and 1991, sought reelection in the 1993

election, notwithstanding the fact he had served four consecutive two-year terms,
and would be theoretically barred from running again by the charter term limit
amendment.

The Supreme Court of Ohio found the retroactive provision of the charter
amendment unconstitutional.  The Ohio high court reasoned as follows:

the Ohio Constitution provides, in part, that "[t]he general assembly shall
have no power to pass retroactive laws * * * ."  Since we have indicated
that we will apply, absent any direction from the Cincinnati City Charter,
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the general law of statutory interpretation in construing Issues 4 and 5 ( the
above-described charter amendments), we will likewise apply the Ohio
constitutional provision as to retroactive legislation.  We are buttressed in

doing so by the decision of the United States Supreme Court, Citizens
Against Rent Control v. Berkeley( 1981), 454 U. S. 290, 295, 102 S. Ct.

434, 437, 70 L. Ed. 2d 492, 498. where the court said that "* * * the voters

may no more violate the Constitution by enacting a ballot measure than a
legislative body may do so by enacting legislation."

Issue 5 provides, in part, "* * * that consecutive terms of service on the

council to which members were elected prior to December 1, 1993 shall

be counted in determining eligibility for office under this section * * *."
Emphasis added).  This is clearly an enactment which is meant to have

retroactive effect.  Such an enactment is proscribed by Section 28, Article
II of the Ohio Constitution.

Mirlisena, supra, 622 N. E. 2d at 331- 332.

Other states that have grappled this issue conclude term limit legislation is

not retroactive, and should have prospective application only.

In U.S. Term Limits, Inc. v. Hill, 316 Ark. 251, 872 S.W.2d 349 ( 1994), the

Supreme Court of Arkansas examined an amendment to the Arkansas
Constitution, which established term limits on state constitutional officers, state

legislators, and placed other limitations on candidates for United States Senate
and United States House of Representatives.

The subject amendment, approved by Arkansas voters, provided as
follows:

ARKANSAS TERM LIMITATION

AMENDMENT

An amendment to the Constitution of the State of Arkansas limiting the
number of terms that may be served by the elected officials of the
Executive Department of this state to two (2) four-year terms, this

department to consist of a Governor, Lieutenant Governor, Secretary of
State, Treasurer of State, Auditor of State, Attorney General,
Commissioner of State Lands; limiting the number of terms that may be
served by members of the Arkansas House of Representatives to three (3)
two-year terms, these members to be chosen every second year; limiting
the number of terms that may be served by members of the Arkansas
Senate to two (2) four-year terms, these members to be chosen every four
years; providing that any person having been elected to three (3) or more
terms as a member of the United States House of Representatives from
Arkansas shall not be eligible to appear on the ballot for election to the
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United States House of Representatives from Arkansas; providing that any
person having been elected to two (2) or more terms as a member for the
United States Senate from Arkansas shall not be eligible to appear on the

ballot for election to the United States Senate from Arkansas; providing for
an effective date of January 1, 1993; and making the provisions applicable
to all persons thereafter seeking election to the specified offices.

U.S. Term Limits, Inc., supra, 872 S.W.2d at 351.

Similar to the 1996 Hawai' i County Charter Amendment, the above cited
language from the Arkansas Term Limitation Amendment was silent on the issue

of whether terms served are counted in determining whether a candidate is
eligible for reelection.

The Arkansas Supreme Court held the constitutional amendment was

prospective; in other words, only terms served after the passage of the
amendment were to be counted in the term limit calculation.  The Arkansas high

court opined as follows:

Constitutional amendments operate prospectively unless the language
used or the purpose of the provision indicates otherwise.  Dennen v.

Bennett, 230 Ark. 330, 322 S.W.2d 585 (1959).  We have also held that

with respect to an amendatory act the legislation will not be construed
otherwise.  Lucas v. Handcock, 266 Ark. 142, 583 S.W.2d 491 ( 1979); see

also Gannett River States Publishing Co. v. Arkansas Indus. Dev.
Comm'n, 303 Ark. 684, 799 S.W.2d 543 ( 1990).  The same rule of

construction is equally applicable to a constitutional amendment.  The
Amendment in this case is vague and ambiguous on the point of when to

begin counting terms.  As already stated, two proponents of the
Amendment, U. S. Term Limits, Inc. and the State of Arkansas represented

by the Attorney General' s office, interpret it to apply prospectively.
Arkansans for Governmental Reform took the same position before the

circuit court.  Because of the vagueness in the Amendment on this point,

we agree.  Only periods of service commencing on or after January 1,
1993, will be counted as a term for limitation purposes under Amendment

73.

U.S. Term Limits, Inc., supra, 872 S.W.2d at 361.

The rationale followed by the Arkansas Supreme Court was the same
followed by our County Clerk in interpreting the 1996 Hawai' i County Charter
amendment.  In Mr. Konishi' s written findings, he states at page 5 as follows:

This office is empowered to act in accordance with the letter and spirit of
the law.  However, any law seeking to impose limits on the constitutional
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rights of individuals must be clearly written.  The letter of such a law must
be precise and complete.  Even if a more expansive reading of the "spirit"
of the 1996 amendment may seem clear to some, without explicit

authority, this office should not and will not impose limits on the
constitutional rights of individuals.  This office can not act merely on the
basis of our best guess about the "spirit" or the 1996 amendment,

particularly when that "spirit" was not clearly articulated by the drafters
who had numerous opportunities to do so in the normal course of Council
action.  ( Footnote omitted).  ( Emphasis in original).

An even more compelling argument in favor of prospective application of
the 1996 Hawai' i County Charter amendment is found in Woo v. Superior Court,
83 Cal.App.

4t' 

967, 100 Cal. Rptr.2d 156 ( 2000).

In Woo, Michael Woo, a Los Angeles City Council member who served
two consecutive four-year terms from 1985 to 1993, sought election in the 2001
council race.  The city clerk advised Woo he was ineligible for election to the
council, based on a 1996 Los Angeles City Charter amendment imposing term
limits.  In sum, the city clerk concluded that based on Woo's previous service of
two full terms, he was ineligible to be elected to the council.

In 1993, Los Angeles voters passed the following term limit amendment to
the city charter:

No person may serve more than two terms of office as Mayor.  No person

may serve more than two terms of office as City Attorney.  No person may
serve more than two terms of office as Controller.  No person may serve
more than two terms of office as member of City Council.  These

limitations on the number of terms of office shall apply only to terms of
office which begin on or after July 1, 1993.  These limitations on the

number of terms of office shall not apply to any unexpired term to which a
person is elected or appointed if the remainder of the term is less than
one-half of the full term of office." ( Italics added).

Woo, supra, 100 Cal. Rptr.2d at 159.

In 1996 and 1997, a Charter Reform Commission for the City of Los
Angeles drafted a new city charter, which was submitted to the voters in 1999.
Los Angeles voters approved the new charter, and the charter became effective

on July 1, 2000, repealing the former city charter.

The term limit provision in the new charter was identical to the language
cited above (the 1993 term limit language), except the italicized language

pertaining to terms counted in the term limit calculation was excluded.  It was this
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omission in language that the city clerk based his denial of Woo's eligibility for
seeking election to the council.

The City, defending its Clerk's position, argued the new term limit
language was unambiguous, and made no exception for terms commenced
before July 1993.  The City further argued the deletion of the italicized language
indicated an intention to effect change.

The Court of Appeal, Second District, Division 3, of the State of California

rejected the City's arguments and reversed the lower court's decision.  In finding
Woo was eligible to seek reelection to the council, the California appellate court
opined as follows:

A city charter is the city's constitution.  ( City and County of San Francisco
v. Patterson [ 1988] 202 Cal.App.3d 95, 102, 248 Cal. Rptr. 290; see
Domar Electric, Inc. v. City of Los Angeles [1994] 9 Cal.App.

4t' 

161, 170,

36 Cal. Rptr.2d 521, 885 P.2d 934 ["[ T]he charter represents the supreme

law of the City, subject only to conflicting provisions in the federal and
state Constitutions and to preemptive state law. [Citations.]'])  Accordingly,
we construe a voter-approved amendment to the city charter as we would
construe a voter-approved amendment to the state Constitution.
Footnote omitted).

We also are guided by the principle that the right to hold public office is a
fundamental right of citizenship (Zeilenga v. Nelson [ 1971] 4 Cal.3d 716,
720, 94 Cal. Rptr. 602, 484 P.2d 578) that can be curtailed only if the law
clearly so provides (carter v. Corn. on Qualifications, etc. [1939] 14 Cal.2d

179, 182, 93 P. 2d 140; Helena Rubenstein Internat. v. Younger[ 1977] 71
Cal.App.3d 406, 418, 139 Cal. Rptr. 473).  Any ambiguity in a law affecting
that right must be resolved in favor of eligibility to hold office. ( Carter, at p.
182, 93 P.2d 140; Younger, at p. 418, 139 Cal. Rptr.  473.)

Moreover, the ballot pamphlet did not set forth the text of the proposed

provision or facilitate a comparison with the existing provision through
which a voter could discover the purported change that the description
and summary failed to disclose.  A voter would have had to turn to a

separate booklet containing the complete text of the proposed city charter
to discover the apparent inconsistency between the information provided
in the ballot pamphlet and the actual text of the term limits provision.  We

do not suggest that an inconsistency between the ballot pamphlet and the
actual text of a measure necessarily must be resolved in favor of the ballot
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pamphlet in all circumstances (Citations omitted).  However, in these

circumstances, where the ballot pamphlet and the recent history of the
term limits law reasonably led the voters to believe that the law was
unchanged and where the fundamental right to hold public office is at

issue, we conclude that the voters did not intend to change the term limits

law so as to disqualify persons who had served two terms of office before
July 1993.

Woo, supra, 100 Cal. Rptr.2d at 162- 164.

As Woo instructs us, the holding of public office is a fundamental right that
may only be curtailed if expressly provided by law.  Where there is ambiguity, as
in the 1996 Hawaii County Charter amendment, any ambiguity must be resolved
in favor of allowing a potential candidate to run for elective office.

State ex. rel. Voss v. Davis, 418 S.W.2d 163 ( Missouri 1967), an old case

found in our original research of this issue, and perhaps the only case which
mildly supports the position that the 1996 Hawaii County Charter amendment
has retroactive effect, is patently and easily distinguishable on its facts.

In Davis, the Supreme Court of Missouri held, inter alia, that the

constitutional authority and power to amend the Kansas City Charter carried with
it the right of the people to determine the length of term of their elected officials,

even though that incidentally would involve shortening the terms of incumbents.
However, in Davis, and unlike the present situation involving the Hawaii County
Charter, the Kansas City Charter amendments included the following language
recited in pertinent part):

Sec. 489. Terms of office to be two years. The terms of office of all

elective officials, including the mayor, the councilmen and the judges of
the municipal court, shall be two years, and until their successors are

elected and have qualified.

The terms of office of officials elected at each biennial election after such

1965 election shall continue until ten o'clock in the forenoon of April 10th,

two years after the date when they were elected and until their successors
are elected and have qualified. This Section shall take effect immediately
upon adoption.

Sec. 490. Elections held every two years . . . ( I) n the year 1967, and in

f
each second year thereafter, a regular municipal election for the choice of

all such municipal officers to be elected by the people shall be held on the
last Tuesday in March. A primary election shall be held in the city, in each
election precinct thereof on the fourth Tuesday preceding each regular
municipal election. All candidates for office shall be nominated and all
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elections herein provided for shall be held in accordance with the
provisions of Article XVI of this Charter, and the other election laws of this

state applicable to elections held in this city not in conflict with this
Section. This Section shall take effect immediately upon its adoption.

Davis, supra, 418 S.W.2d at 165- 166.

Thus, Davis, an old case with distinguishable facts and negligible

precedent (shepardizing this case revealed one citation where it was
distinguished), is of limited import to our analysis and conclusion that the 1996
Hawai' i County Charter amendment has prospective application only.  This is

because Davis was a case where transactional provisions were clearly stated in
the law.

In addressing your specific questions in your original communication to
our office of March 6, 2003, you ask for citations to "United States Constitutional
and Hawaii case law pertinent to his ( Mr. Konishi' s) findings and conclusions."

Our research revealed no reported United States Supreme Court cases on

this issue. Presumably, as Mr. Konishi points out at page 2 of his written findings,
the congressional promulgation of the 22nd Amendment to the United States

Constitution contained language, unlike the 1996 Hawaii County Charter
amendment, which adequately provided fair notice of the amendment's effect to
both the person holding office at the time the amendment was passed, as well as
the person holding office when the amendment became law.  Thus, no litigation

ensued.

There are no reported Hawai' i appellate court cases on this issue.

You ask for the relevance of" Fasi v. Cayetano, 60 Hawai' i 282, 588 P.2d
915 ( 1978)."  The correct title of this case is Hustace v. Doi, found at the same

citation.  I believe Mr. Konishi cited this case for the proposition that a sufficient

justiciable case and/or controversy exists in the present Hawaii County Charter
matter, sufficient to warrant the filing of a request for declaratory relief.

As stated above, we do not conclude, based upon a reading of our Rules
of Civil Procedure and Rules of Professional Conduct, and absent an adversarial

party, that it would be permissible to bring this case before the Circuit Court.
Hustace involved a nonpartisan candidate for mayor of Maui County suing
Hawai' i' s chief election officer to determine the validity of Hawai' i' s election laws
with respect to the criteria for inclusion of nonpartisan candidates on the ballot for
the general election.
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Unlike Hustace, there appears to be no one willing to challenge Mr.
Konishi's findings.  As I expressed to you in my email communication of May 15,
2003, an adversarial party, in our opinion, would be necessary.  This is because

our court rules require an actual case or controversy.

Your final question is, " Please advise what corrective action the Council

could take if there (sic) have been omissions or failures in the due process of

passing the term limits bill other than the County Clerk's conclusion that four
Council members elected in 1996 are still eligible candidates in 2004."

Your question presupposes it was the intent of the Council and the voters

to specifically include prior and/ or contemporary elective terms of service into the
term limit" calculation, when the Charter amendment passed in 1996.  As stated

in our opinion, ante, the record is barren of any such conclusive determination,
given the limited legislative history, lack of stated intent on the public notice, and
lack of stated effective date and term calculation in the body of the law.  Thus, we
cannot make the same assumption you do, as such would be inappropriate in

properly performing our function in independently reviewing the record and law,
and formulating an informed opinion.

Further, our opinion does not pass on the wisdom of such term limit

legislation, but is limited to researching and opining what a Hawaii court would
conclude, given the present record, constitutional considerations, and prevailing
national case law.

I thoroughly agree with both you and Mr. Konishi that a judicial
determination would be most conclusive.  However, our research, conducted

independent of Mr. Konishi's conclusions, reveal it highly unlikely a Hawaii court
would disagree with Mr. Konishi' s findings.

A final note worth repeating.  As we expressed at the beginning of our
opinion, it is the responsibility of the County Clerk pursuant to law to determine
the eligibility of candidates for elective office in our County.  The County Clerk
and not the Corporation Counsel, makes this determination.  To the extent our

independent research arrives at the same conclusion and opinion as the County
Clerk, and is relevant for whatever purpose you seek it, we conclude there is
neither a conflict of interest nor breach of our ethical responsibilities.

Consequently, we render this opinion.

Since our opinion is intended for publication, any person having a different
opinion should not solely rely on our analysis and conclusions, and is herein
advised to contact an attorney licensed to practice law in the State of Hawaii if
he so chooses.  The Corporation Counsel' s opinion is intended to assist County
officers, and is not intended to be binding on the public at large.
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Conclusion

We cannot say County Clerk Al Konishi's written findings concluding that
those members of the council elected contemporaneously with the Charter
amendment in the 1996 election must count their" 1996 term" towards the term
limit calculation, are erroneous.  In fact, the County Clerk's conclusions appear to
be consistent with the vast majority of national case law and precedent, and
consistent with our belief of what a Hawaii court would so hold.

Based on the foregoing reasons and authorities, the Hawaii County
Corporation Counsel concludes the 1996 Hawaii County Charter amendment
providing that council members shall be limited to four consecutive two-year
terms, has prospective application only, and does not prohibit council members
elected ( or reelected) in that year ( 1996) from running for council office in the
2004 election.

Very truly yours,

LINCOLN S. T. ASHIDA

Corporation Counsel

Attachment

cc:      Honorable Harry Kim, Mayor (w/ attachment)
Honorable James Y. Arakaki (w/ attachment)
Honorable J. Curtis Tyler, III ( w/ attachment)

Honorable Aaron S. Y. Chung (w/ attachment)
Honorable Leningrad Elarianoff( w/ attachment)

Honorable Gary Safarik (w/ attachment)
Honorable Fred Holschuh (w/ attachment)

Honorable Joe Reynolds (w/ attachment)

Honorable Michael Tulang (w/ attachment)
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